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Q- Do you have any opinion as to what the 
cause of Ms. Bearman's depressive condition was in 
the fall of 1999? 

A. Yes. 

It seemed to rae that once I started 
seeing her much more frequently and also for much 
longer sessions, not just 20 or 30 minute 
medication visits, but the typical 50 minute or 
longer sessions, in which to really try to get at 
the root of what was going on in addition to trying 
to medicate what was happening, I became convinced 
that this was work-related and that it was 
connected to the fact that she is a quite 
intelligent, intellectually proud and 
intellectually smart person who found herself in a 
position in which a main project she had had been 
taken away from her and that she was doing 
incredibly boring and dull work. 

Also it became clear from what she was 
describing that there seemed to be an atmosphere 
of, I don't know what else to call it other than 
harassment. Her boss, I gather, was a person who 
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vulnerabilities will vary. 

For her, I am trying to explain what is 
important to her, how her self-esteem was 
structured and therefore why, again, being in an 
environment in which she would be given something, 
if you will, to put her teeth into, her 
intellectual teeth into, to be able to do, that 
would be meaningful, that would be important and it 
also would hopefully be, because she would produce 
a good work product, get positive feedback, would 
be enormously important and would resuscitate her 
fallen sense of self-esteem. 

Q. Did you feel being in an attorney 
position would enable her to become well? 

A- 1 wouldn't put it quite that way. it is 
that being in an attorney's position would result 
in an environment in which not only the negative 
trigger would be removed, but in which the 
environment would be healing and that she would 
become capable of functioning in that environment. 

Again, the fact is that that happened 
when she was in fact transferred to a different 
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testifying, don't discuss it with anybody other 
than Mr. Quinn. 

Thank you . 

Mr. Quinn. 

DIRECT EXAMINATION 
BY MR. QUINN: 

Please state your full name for the 



Q. 

record. 
A. 
Q. 



Theresa Ellen Bearman. 

Can you give me some background of where 
did you grow up and where did you attend school? 

A- I grew up in Westchester County, New 
York. 

I went to private high school in Rye, 
^w York. i went to bQth fche Univers . ty Qf 

Pennsylvania and the University of Arizona 
undergraduate. j graduated Phi Beta Kappa, 
Magna Cum Laud. Then I went to law school at the 
University of North Carolina, Chapel Hill. 

Q. What was your major in college? 

A. I double majored in history and 
microbiology. 
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Q- What year did you graduate? 

A- In 19 -_ it was so long ago -- 1975 I got 
my bachelor's degree. 

Q- When did you graduate from law school? 

A. 1978. 

Then shortly thereafter 1 moved to 
Washington and entered the graduate program in tax 
law at Georgetown University and received, my LL „ in 
the early part of 1982. 

Q- How did you do at Georgetown? 

A. B-plus average. 

Q. What did you do after you graduated from 
Georgetown Law School with an LLM in Tax? 

A- Well, 1 was working. T Kas worklng as a 
Legislative Aid to a Congressman from Illlnol . who 
— on the House Nays and Means Co „ ltt . e# whlch , g 

the committee which all tax legislation passes. I 
was his tax assistant. 

As a lot of people know, to their 
chagrin, tax law changes an awful lot and in the 
1980s there were several very large pieces of tax 
legislation and I worked on a number of the major 
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issues in those bills, even drafted some 
legislation that made it into law. 

Following my stint with the Congressman, 
his name was Marty Russo, i worked for awhile with 
a trade association, Edison Electric Institute, as 
a Senior Legislative Representative for Tax Issues. 

Following that, I entered in the summer 
of 1984 the Office of Chief Counsel at the IRS. z 
was in what was then the Legislation and 



Regulations Divisio 



n. I entered as a GS-12 because 



I had a 



master's degree. Normally the entry level 



is GS-11. 

I was very fortunate in that I received 
one of the highest priority projects as soon as I 
got there and I worked for two-and-a-half years on 
it and at the completion I received a Certificate 
of Merit for my work on the project and a cash 
award from the Commissioner. 

Then they had reorganized within the 
Office of Chief Counsel . They put aii the 

international functions together in one shop. j 
switched over to there and spent a year-and-a-half 
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on very sophisticated international tax issues 
dealing with foreign currency markets, the types of 
things that Merrill Lynch and Solomon Brothers and 
Goldman Sachs, the types of products they produce. 

While I was there, because this was the 
first time that the IRS was addressing really 
complicated financial instruments, I set up a 
liaison relationship with a number of Wall Street 
firms and through me we worked out a system where 
once a month a group of them would come down and 
they would do a briefing for a handful of us who 
were working on this and explain to us, teach us, 
all about these financial products, what they were 
for or whatever. 

Just prior to my leaving we had come out 
with the first guidance that the IRS had ever 
published in this area. I had worked on it. 

Following that I was hired by the law 
firm of Mayer, Brown & Piatt to be a tax associate. 
Q- Let me stop you there. 

You left the Office of Chief Counsel to 
work at Mayer, Brown & Piatt? 
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Yes . 



When you go into the Office of Chief 
Counsel and you have to sign a four-year 
comment. It ia excellent training for anyplace 
else you want to go. You sign the four-year 
C ° mmitment and afte - th - ^ur years you can either 
stay or you can seek employment in the private 
sector. a lot of people, depending on the economy, 
do their four years and then go to work in the 
private sector. That is what I did. 
JUDGE KHARE: In '98? 
THE WITNESS: In '88. 
JUDGE KHARE : '88. 
BY MR. QUINN: 

You were there for the full four years? 
I was there for three-and-a-half years . 
I had secured a waiver fro m the person who was then 
the Head of the Chief Counsel International's 
Office. i had secured a written waiver from him 
that I could leave six months early because I had 
this job offer . 

Q. And it i s fair to gay thafc thafc JQb ^^ 
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you had in the International Section of the Chief 
Counsel's Office, for someone fairly short out of 
law school, would be regarded as a plumb position? 

A. Yes. Definitely. 

Q. What did you do at Mayer, Brown t Piatt? 

A- I did a lot of work that was related to 

worked on in Chief Counsel. 



ma] or 



the major project I had 

It was a set of rules. it was a major, 

change in the law and the way that lawyers, people, 

did business, the tax ramifications of those 

businesses, and it affected real estate, the real 

estate market . 

At the time I went to Mayer, Brown 4 
Piatt I was one of maybe 25 people in the country 
who knew these new rules in and out. They pretty 
much drew on my expertise of those rules in a 
variety of transactions that they had with clients 
in the firm. 

Q- How long were you at that law firm? 

A. I was there for a year-and-a-half . 

Q. Why did you leave and where did you go? 

A- I went to another law firm in Chicago 
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beca.se the atmosphere at Mayer. Brown t P latt , 
just the atmosphere in private practice generally. 
I found not to be something that was compatible 
with what my goals were. I wasn . t sure whether ^ 

was that particular firm or whether it w== 

^-u wueuiier ic was private 

practice in general. 

1 had met, in the course of my dealings, 
a tax partner at the second firm I went to and we 
just hit it off. So . x Kent Qver tQ wQrk ^^ 

there for awhile, but then I realized that the 
hours that were required of you were incredibly 
grueling and it left no time for a private life, lt 
left no time for anything else, and I realized that 
I wanted a more balanced life. 

Q- Give us the time frame. obviously, you 

left the second law f -i m = * 

-Law f lrm at some point ±n time 

When was that? 

A- I was with 1R S chief counsel fro m 1984 
through 1987 . 

Mayer, Brown & Platt, I was there all of 
'88 through the spring of .„ and then , went Co 
the second firm, Sonnerschein. in .„ and , 90 
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Q- What did you do after you left 

Sonnerschein? 

A- I went back to school part-time. I had 

enrolled in what was a post-baccalaureate pre- med 

Program, basically a preyed program for people who 

have already established themselves in one 

profession, but maintained an interest in mt >« • - 

-i-Ai<~Gj_est in medicine. 

It is not as uncommon as one would think. 
There were quite a number of people in this 
Program. It was at Loyola University. 

I aid that on a part-time basis and then 
eventually j relocated back to Washington. 

0- When did you come back to Washington? 

** • I came back to Waa(,<n„». 

co Washington in August of 

1991 . 

-■ "hat did you do professionally when y ou 
came here? 

A- I was working pretty much as an 
independent consultant picking up work as and ^ 
I could. The country was in a very deep recession 
»t that point and work was not easy to find. 

Then in the spring of l 991 j reoeiv6d a 



MILLER REPORTING CO INC 

73 5 - 8TH STREET, S.E 

WASHINGTON, D.C. 20003 

(202) 546-6666 



Case 1 :06-cv-00303-GK Document 31 -4 Filed 05/01 /2007 Page 1 4 of 1 43 

CONFIDENTIAL 



98 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



Phone call from home that my mother had ovarian 
cancer and they were operating the next day. it 
turned out that not only did she have cancer, but 
my father, who also suffers from clinical 
depression, but had never really been diagnosed, 
himself had a major depressive disorder. He could 
not function at all. 

So, at the time they lived in New Jersey 
and I „ ant up and baslcally llved w . th them> toQk 

care of both of them, ran the house, took care of 
the finances, dealt with the insurance company> 
took my .other to chemotherapy appointments and the 

blood transfusions. 

I am the only child. So , I was the only 
one who could deal with this. So, I was taking 

care of two verv ^ir-lr n-.^^, , . , 

Y S1Ck P ar ents, which took up all my 

time * 

Q. What is the time frame of this? 

A- This is June of '91 through Labor Day. 

Q- Then did you come back here to Washington 
to work again? 



A. 



I would go back and forth. 1 wae looking 
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for work. ! picked up part _ tlme things ^ ^ 

there. It Kas . dl£flcult tim£ j ^^ ^ ^ 

find permanent employment unUl t^ 

f "jfiuent until January of 1993 

«hen I was hired by Congressman will iam Je fferson 

of Louisiana who needed a tax attorney on his sta£f 

because he was newly appointed to the Ways and 

Means Committee. 

So, I did another stint on Capitol Hill 

working strictly -- well „„- _ . 

J-y well, not strictly. 1 did tax 

and trade work. 1 was there 

j-ium y j to January of 

'95. „ r . Jefferson was a Democrat and when the 
House of Representatives turned over he lost his 
—t on the Committee and didn't need a tax person 

anymore . 

I had been recruited by somebody in the 
Legislative Affairs office at the „ 8 . They found 
out about my background in income and international 
tax and they asked me if x would be interested in 
coming to work for them. So , ultimately, that is 
where I wen t next. 

Q- When was that? 

A- February 1995. 
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Q. What did you do for the Legislate 
Affairs Office? 

A- I would say 99 percent of u* 
attorneys. a couple had advanced degrees li ke I 
did. we analyzed the post-tax legislate 



is were 



on. We 



drafted legislativ 



e proposals in the tax 



administrative a 



be able to do to mor 



rea, things that the IRS needed to 
e effectively administer the 



tax syste 



m 



Then I had a very large project. It was 
called the Taxpayer Bill ot R±ghts i was the so ^ 

I« representative on the Hill. The person „ ho was 
drafting legislation had been a colleague of ml „ 6 
-d we worked together on it. My purpose „„ fc<) 
represent the „,.. needs and points ^ ^ ^ ^ 

as what ». „ere going to be required to do. i 
spent several m onths working with the ccittee 
staff on the legislation. 

When the legislation was passed I had to 
draft what is called an implementation plan. 
Basically ! had to sit down and work ^ ^ ^^ 

division and function in the »« ho „ thl . plece Qf 
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legislation was going to impact them, what forms of 
publications they were going to have to revise, 
whether they were going to need to hire people, 
whether they were going to need to upgrade their 
equipment. I did this for the entire Agency. 

In an implementation plan you set down 
specific goals function by function in a timetable. 
That was an enormous amount of work, but it was 
fun . 

I also acted as a liaison. I had 
contacts on both tax committees from my days on the 
Hill and we were very much encouraged to maintain 
those relationships to keep in touch with people to 
find out what was going on to be able to give them 
more input. 

That is predominately what I did in that 
job from 1995 through 1998 roughly, when I joined 
the Office of Public Liaison, Small Business 
Affairs . 

Q- Did you work with Senator Breau:, at some 
point in time? 



A. 



Yes. 1 did. I was on a six-mc, - detail 
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in the fall of 1995, early 1996. I was detailed as 
an IRS Fellow. The Senate Finance Committee was 
putting together another major tax bill and Senator 
Breaux needed somebody to help him. I wen t to the 
Hill and I was his tax person. 

That is where I first met David Williams. 
Q- What is an IRS Fellow? 

A- It just means you are somebody that has 
been temporarily detailed to another portion of the 
government, but the IRS is your employer, the Irs 
pays your salary. 

They like to send people on details so 
that we get experience with other government 
agencies and it helps facilitate doing your work if 
you understand the needs and how you are supposed 
to interact with other parts of the government. 

Q. Again, who was Mr. Williams working with 
at that time? 

A- I was the Tax Aide to Senator Breaux and 
Mr. Williams was the Finance Committee Aide for 
Senator Bradley. 

Mr. Williams had come to Mr. Bradley from 
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the Senate Budget Committee staff and I understood 
he had a very strong background in economics, 
budgetary matters. Nonetheless, he had to do 
Senator Bradley's tax work as well. 

During that period of time all the 
Democratic tax aides to Senators, we worked very 
closely. We coordinated. i t was a team effort . 
And Mr. Williams and I had a very amicable 
relationship. I was very much aware Qf h±& 

extensive background in economics and he was very 
much aware of my technical expertise in tax. 

When the detail fellowship ended, I 
returned to the Office of Legislative Affairs. 

Q. And how did it come about that you moved 
from the Office of Legislative Affairs - a job l 
take it you liked? 
A. Yes. 

Q. How did it happen you moved from the 
Office of Legislative Affairs to the Office of 
Public Liaison? 

A- In 1998 Congress passed a major 
restructuring bill for the IRS. The IRS was going 
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to be completely restructured along very, very 
different lines. 

So, the office I was in, the first thing 
that happened was a lot of our most important 
functions were taken away and given to another 
office. So, our reason for being sort of 
evaporated. Most of us were kind of left to find 
other positions. 

It was roughly around this time that 
Dave Williams had come to the IRS as the Chief of 
the area that Legislative Af fairs and that Small 
Business and Public Liaison was in. We went from 
being colleagues on the Hill to him coming in a 
position where he was three management levels above 
me and he was responsible for reorganizing the 
Legislative Affairs Branch, which I had been in. 
Things were pretty uncertain there for 
awhile. We didn't exactly know what was going to 
happen. I called him up and went to his office. 
He and I would meet in the hallway. We would have 
casual conversations. I went to his office and I 
said, you know, i am trying to think aboufc ^^ ^ 
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go. I said that perhaps an obvious place would be 
Chief Counsel, that I was just beginning to put out 
feelers . 

He told me that he had something very 
much in mind for me, that he had been thinking 
about it. He said there is this new office that 
was just getting started and it was an area that 
the Commissioner was very, very excited about. it 
was really two offices that were being run under 
the same rubric. it was Small Business Affairs and 
Public Liaison. But because it was in the 
embryonic stage when they were put together, and 
Sue Sottile was at the time the Act . ng D . rector> ^ 
said to me go talk to Sue. 

The way he described it was that he 
thought as the office evolved it would be very 
helpful to her to have somebody with my kind of 
technical background in tax. I had done some WQrk 
and written some legislation when I was on the Hill 
specifically affecting taxation of small 
businesses. So, it appeared to be a good fit. 
While it was, you know, that nobody knew how this 
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>s going to develop because it was in the 
very early stages, I thought this might be a good 
idea . 



There was no formal application process. 
It was just David said go talk t 
think you want to try it, fin 
started. 



o Sue, if you two 
e. And that is how it 



Q- And your understanding at the time was 
that whatever you would be doing would be 
substantive work? 

A. Yes. 

Q- And it was substantive work requiring 
your high level of tax expertise? 

A. And they would be relying on my tax 

expertise . 

0- When did you move to the office of Pub i lc 

Liaison? 

A. That is the same thing. sue . 

JUDGE KHARE: The date nf «-», «. 

e aate of that move was 

when? 

THE WITNESS: September '96. 
BY MR. QUINW: 
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Q- Can you describe how the job went for the 
first six months or so? 

"A. There were only nine of us on the staff. 
It was kind of fly by the seat of your pants, but 
it was stimulating because I worked directly with 
Sue. she had an open door policy. You could walk 
into her office at will and sit down and brainstorm 
and usually out of a brainstorming session an idea 
would come up. 

The basic mission of the office was we 
were supposed to be l ike a central clearinghouse, 
the intermediary between the business community and 
the other functions in the IRS , talking to an(J 
getting from the business community and the various 
professionals and people who, as a large part of 

that they were having „ lth the way the JRg 
operated, with the day-to-day details of getting 
Hens and getting liens lifted and particular 

problems. it was mi*- -j^u *. 

was our job to maintain relationships 

with these groups, collect the information, the 
input they were giving us and then forward it 
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internally. 

Sue really wanted to make a good 
impression and she encouraged all of us to come up 
with our own ideas. m the beginning it was fun. 
I came up with some things. 

Q. Let me stop you there before you get into 
too much detail . 

A- Yes. 

Q. Let me bring up an entirely different 

subject, your health at this time frame. 
A. Yes. 

Q. Obviously, there has been testimony that 
you have suffered from what is diagnosed as chronic 
low grade depression. 

How long have you had that? 
A. I have had it for as long as I can 
remember, but when I was a child I don't think they 
knew what depression was, so they attributed it to 
moodiness. But I have had this since childhood, 
and I am not the only member of my family that has 
been afflicted with it. 

Q- What was your condition like in terms of 
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ur chronic low grade depression say in the 
one-year period surrounding your move to the Office 
of Public Liaison, six months before, six 



months 



after? 



A- Chronic low grade depression is the type 
of thing where you can function perfectly normally. 
You are not at all intellectually impaired. your 
moods may blip up and down. 

It is really like if you and I went 
outside on a beautiful spring day and you would be 
able to see all the colors of all the beautiful 
flowers that were out there and I wouldn't be able 
to see the color. It lg like your ^ Qf ^ 

where you would experience things, there is no 
-lor. It is what fchey call a flattened ^^^ 

I have been living with this for a long 
time and most people who live with depression, it 
i- li^ a diabetic has to take insulin, but they 

can do whatever thev ne<=>H r« ^~ j 

7 need to do during the course 

of their day, it i fl *-\~ A „. 

7. It as the same type of thing. You 

are aware of it - but- it- ^^^ , ^ ■ 

1 Ut Xt does *'t impair your ability 

to do what you need to do. 
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Q- As far as you were concerned, the 
condition was manageable? 

A. It was being managed very well. 

The ant i -depressant medications only came 
out, I think in the late -bo., and I was started on 
them in 1991. I found that raedicat±on d±d ^ ^ 

a certain deqree and if- *i* 

=a^«e ana xt did manage. What 

medication does mostly is it ■*■«„<, 

J-Y is it Keeps you grounded. 

It stabilizes your mood so you don't really have 
high highs, y OU don , t have 1qw low ^ ^ are ^^ 

somewhere in between. 

Q- With the exception of occasional blips, 

by biip S i mean downward blip8> your cond . tion ^ 

stable for this entire period? 

MS. SOBCZAK: object to the leading 
questions . 



things . 



MR. QDin, j an just trying to shorten 



'ers . 



JUDGE KHARE: I understand. The 
Compl ainant needs to come up with the answ, 

THE WITNESS: J would occasionally over 
the years have so me contact with my famlly and thac 
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could cause me anxiety for a day, a day-and-a-half 
That is what I call a blip. 

Again, it i s something I have been 
dealing with my whole life. You deal with it. It 
is just one of those things. it is fche hand Qf 
cards you are dealt and you deal with it. 

But for the most part my mood is fairly 
well stable at a point where I don't feel the least 
bit impaired . 

BY MR. QUINN: 
Q- Before we get back to your job at the 
Office of Public Liaison, a couple more auestions 
about your background. 

Do you have any other degrees besides a 
tax degree and an LLM in Tax? 
A. Yes. 

In 1996 while I was working full-time at 
the IRS, j entered . part . time graduate program at 
Johns Hopkins University. j was studylng for . 
Masters Degree in Biotechnology. It was a field 

that I had been fascinated by for quite a number of 
years. i went to school> z toofc my claM-> 
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night a few days a week and ^ft-^ *. 

j a bcck., ana alter two years I 

received the degree. 



I also in the summer of '97, still while 
working full-time, sat for the Patent Bar E xam and 
passed . 

So, I have an MS in Biotechnology and I 
am a Licensed Tax Attorney as well. 

Q- What other Bars do you have, by th< 

A- California and Illinois. 

Q. Not the District of Columbia? 

A. No. They won't waive tl 

score . 



way; 



he multi-state 



Q- So, you were relatively satisfied with 
what was going on in the Office of Public Liaison 
for the first six months? 



Is that how I understand your testi 
A. Yes. 



mony? 



was 



What was particularly nice about it 
that it was very free-flowing, it wasn't at all 
bureaucratic. sue seeded to appreciate, and she 
li*ed very muoh , the brainstor m i ng when we ca.e in 
in the mornings. you know, I was thinking about 
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something. she liked that and for a number of the 
ideas she would basically say run with it. 

Q. What about the level of substantive work 
that you were getting say i„ the first half of 
1999? How was that? 

A- It was good. she had me involved. 

Every year there is an annual meeting 
with our most important, what they call stakeholder 
groups, one of which is the American Bar 
Association, another one is the AICPA, the 
accountants, Tax Executive Institute. These are 

professional tax people eii-h^v =♦.- 

f "fie, eitner attorneys or CPAs 

or whatever. I wa8 the one responsible fQr 
organising these meetings, for talking to these 
People, finding out what they needed. 

Sue would get inquiries from some groups. 
One in particular was the International Fiscal 
Association. she didn't know what it was and z 
told her. It was a very prominent group of 
business leaders and professionals and I knew a lot 

of people who were members t o=^ „,_ 

memoers. I said they would be a 

good group to add to our list *o eh 

-List. so, she sent me out 
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to go have a meeting with them *r,a *• j 

y wj-lii unem and find out what 

their concerns were. 

We ultimately ended up setting a private 
meeting with the Commlssioner ,__ ^ ^ ^ 

issues that z thought were very _ very important Md 

timely. 

I enjoyed doing that kind of work. 
Q- What about substantive tax la„ ? „ er e you 
doing much of that? 

*• Only to the extent that the ooncerns that 
were expressed by the group£ , ^ s ^ ^ 

with had to do with sp ecilic subst a„tive areas or 
the code where there was insufficient guidance or 
guidance wasn't coming out. 

I mean, they could talk to me about , in 
technical language, what the problem were with 
particular pension regulations and whatever and 
what i was a bl e to do was to turn around and 
explain in plain E n g li sh , in laymen . s ^^ ^ 
their problem was and how x thought we needed to 

important that we get these things fixed. 
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time? 

A. 

Q. 
of 1999 



Was Barry Fulcher working with you at the 

He was a co-worker. Yes. He was . 

What was his job? Again, the first half 



A. I really don't know what Barry worked on, 
but it was not any of the same issues I worked on. 

Q. Did you develop your own work or were you 
given assignments to do? 

A- in the beginning I usually created my own 
work. I would come across someth . ng Qf . nterest 

and bring it to Sue's attention and say this might 
be something you want to look into. 

From the beginning there were two 
Projects that were of paramount importance to the 
office. one was developing a Web site and the 
other was putting together a CD-ROM for the small 
business community that had all the information you 
ever wanted to know about how the tax laws affect 
small business, in what ways you could -1-pllfy 
Your clients' lives by how you could get things 
done through the irs, the way to do it. 
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I came up with one project that I was 
really excited about and Sue was excited about. 
Since I had spent two years in International Tax in 
Chief counsel and that was an area of expertise of 
mine, I said since so much business nowadays is 
global, and we are not just taxing about the major 
companies, we are talking small businesses, it 
would be a good idea to have a separate section on 
the CD-ROM that explained certain things for small 
businesses that were doing business abroad, how 
they would have to deal with income earned abroad 
and if the y were hiring foreign nationals. she 

only one in the office at that time who had the 
background or the credentials to do this project, 

to coordinate with the woman who was in charge of 
the CD-ROM project. 

What I d i d from the very begim;i , g> t | 

brought the Office of chief Counsel into ,.,... when 
I first had the idea. i phoned one of ^ x?y 
official in the International side of thl . . , £ 
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Counsel. I told her what I „ as thinking about and 
described it beeause I was very careful to make 
sure I didn't step on any toes . It WQuld be ^^ 
good for us if chief Counsel, if we had their 
support in doing this. 

So, I started out by maintaining a 
discussion with this woman in International and i 
had developed a time line, different stages and 
whatever, and i presented that to Sue and she said 
fine. I started working on the project. 

Q- Did your circumstances change at any time 
in the first say eight months of 1999? 

A. From September through the spring of '99 
from September .„ „ hen , joined tfce ^^ ^ 
spring of -99, the „„ lo . grew exponentially ^ 
went from 9 people, you know, all of whom dealt 
with sue informally, assignments were never 
written. It took sue several months just to learn 

how to use e-mai l o^ 

ma^l. so, you know, things were oral. 

All of a sudden they -just fif-^f--,* u- • 

7 " ,USt st arted hiring more and 

more people. 

We went f rom a staff of 9 to a stgff ^ 
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I think around 20 or 25 very quickly, and it went 
from my being able to deal directly with Sue, 
having conversations with her and developing things 
that way, to having 2 people interposed between me 
and Sue. They had hired a Deputy Director and then 
in July of 19 99 a man who had been my co-worker, 
Barry Pulcher, all of a sudden became my 
supervisor , 

JUDGE KHARE: Did that upset you? 
THE WITNESS: I was curious as to how 
somebody with his background could supervise the 
work that I was doing. He certainly couldn't have 
reviewed it substantively. 

It was like overnight. One day he is my 
co-worker and we had a good relationship. We would 
discuss books we read and movies we had seen. He 
would talk about his personal life and I would talk 
about my personal life. Then all of a sudden he is 
my supervisor and his whole demeanor instantly 
changed, 

BY MR. QUINN: 
Q. Previous to these events, had you said 
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anything to Ma. Sottile or anybody else in the 
office to suggest that perhaps the job wasn't quite 
what you were expecting it would be? 

A- Well, as we progressed in the year 1999 
and as the office got bigger and bigger and became 
more bureaucratized there were branches set up. x 
think eventually we had three branches. There were 
branch chiefs. j remember the selection criteria 
for a branch chief was who Is interested in being a 
branch chief. That was the sumtotal Qf ^ 
criteria. 

Everything became very formalized. All 
communications went through several levels. Eve ry 
week or every other week we were being handed a 
- mo with new office procedures and the office 
procedures changed from week to week. 

It was very confusing for a lot of us 
because we started with a very open free-flowing 
office and now, you know, more people came, the 
-re rigid structure came, your freedom of ^^ 
and your ability to really optimize what y OU could 
do became severely restricted. 
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Q- My question was had you expressed some 
concern about that to Ms. Sottile before 
Mr. Fulcher was appointed your supervisor? 

A- It was roughly the same time. 

Q- What did Mr Qnt-n-u ^ 

« Mr. Sottile say to you, if you 

remember? 

A- I expressed the view that I felt I wae 

being under utlllze(J ^ ^ z ^^ ^^ ^ 

the beginning envlsion the o£f±ce deveiop±ng th±s 

g«t perhaps my particular ski l ls could 
be better used lf z had ( „ ^ ^^^ ^ 

hopefully of a legal or quasi . legal nature 

I mean, gradually i „ ould be a£jked t<> ^ 
UP meetings and „ as never allowed t<> use ^ 

substantive knowledge *«* t 

ge and z was regarded by the 
people that I worlr^ «^t-u = 

worked with from the outside groups 

« Just sort of somebody „ ho put together 
conferences . 

Q- But after you expressed these „-„.„. to 
-. Sottile, what happened to y our CD . R0M ...^^ 
A- It started gradually to go down,, ■ 

Around this ti M . or shortly be ... .. - hat . 
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Ms. Sottile had hired a Deputy, Mr. Fitzpatrick. 
I had been working on the CD-ROM project, as I 
said, together with Chief Counsel, with a woman who 
was in charge of the CD-ROM project, and then all 
of a sudden Mr. Fitzpatrick interjects himself and 
he is taking over the project. 

Nobody had told me that. I don 't know if 
he was even told that the genesis of the project 
was with me. z attempted to sit down with hi m and 
I wanted to explain it to him, my vision of it, my 
timetable, whatever. He refused to meet with me. 
He refused to let me brief him and he just started 
demanding things, drafts of things. 

JUDGE KHARE: This was in <-*,- 

18 was in the summer of? 

THE WITNESS: Of '99. 

JUDGE KHARE: Of '99. 

Just an aside, did anybody at this point 
know about your depression, that you were being 
treated for it? 

THE M ITN ESS: Ms. Sottile Ud because ^ 

the very beginning when we had to choose our tour 

of duty most of the peopie in that office, either 
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because they had small children or they had a l ong 
commute, worked a 7=30 to 4=00 schedule. I sald , 
well, i would prefer fco work 9oo ^ 53o i ^ id 

I do take medication, antidepressants, and they are 
known to have somewhat of a morning hangover effect 
and it would really be he l pful to me if , could 
work from 9=30 to S = 00. And she said. no. because 
most of the other people in the office worked from 
7:30 to 4=00 and it was crucial that i be there no 
later than 9:00- 

JUDGE KHARE= And Bhen ghe said ^ ^ 

you follow up with anybody or did you just report 

to work at 7:30? 

THE WITNESS = No . j „ as allowed tQ wor)£ 
from 9:00 to 5:30. 

JUDGE KHARE= But not the 9=30 to 6=00 ? 

THE WITNESS: No. 

JUDGE KHARE: Did vou 1- * l *- «- 

ia " ou talk to anybody 

about th.t at that ti rae or did you just let it go? 

THE WITNESS: I let it go. 

BY MR. QUINN: 

Q. How did your workina^ ~~ 

jr^ux worKj.oad progress? 
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I guess we are now in July '99. Say for 
the next couple of months how was your workload? 
A- Well, as the office was segmented into 
branches and everything was funneled, the only 
contact I had was with Mr 1 Fulcher. it became more 
and more what I refer to as secretarial and 

you would normally expect somebody who was a GS-7 
or a GS-8 to be doing. It drew not at ^ on my 
education, my experience, my background. 

For example, I wou ld be told to go to a 
-ating and take down the minutes. By minutes they 
-ant so-and-so said A, b and C, Person Number 2 

"id C D, and E, Person Number 3 said blah, blah, 
blah. 

JUDGE KHARE: How often was that? 
THE WITNESS: Pretty often. 
JUDGE KHARE: P ret ty often meaning once a 
week, twice a week, couple of times a month? 

THE WITNESS: CoudI* of «- ,■ 

i-oupie of times a month. 

And then go back and type it up. 

When it came to arranging meetings on 
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124 
topic,, on substantive tax issues that onr outside 
groups needed to educate us about. my function was 
limited to making the phone calls tQ ^ ^^ ^ 

»ere to be invited to the meeting, talking with 
their secretaries to coordinate everybody's 
caiendar, preparing an agenda and a briefing book. 
but any substantive material that went into the 
briefing book was not written by me . x had to go 
find people in Chief Counsel whose area it was. 
They wouldn't take anything that I wrote on a 
technical subject. 

JUDGE KHARE: They being? 
THE WITNESS: Ms. Sottile and 
Mr. Fulcher. They made it very clear that they 
felt, despite my background, that they wouldn't 
feel comfortable or some such thing. 

Basically to get the briefing books. i 
would draw up a l let after collecting Rgvpe Qf ^ 

was attending that day and take it down to the 
security office so they could be allowed into the 
building. z would be responsible for reserving the 
room. Things like that. That, to me. i s 
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JUDGE KHAR E: Did they give you a ^^ 
for not wanting you to do the substance? 
THE WITNESS: No. 
JUDGE KHARE: Did you ask? 
THE WITNESS: Yes. The y said , no , you 
get it from Chief Counsel. 

JUDGE KHARE: That being Fulcher and 
Sottile said? 

THE WITNESS: Well, Fulcher didn't become 
my supervisor until the summer of '99. Prior to 
that, at some point in the middle of ' 99/ i no 
longer had access to Sue Sottile at all. Orders 
came down from Mr. Fit zpat rick. And then when 

Mr. Fulcher became my supervisor it went f rom 

Mr. Fitzpatrick to Mr. Fulcher to me. 

JUDGE KHARE: And during that time -- i 

« sorry, Mr. Quinn. You will be able to resume in 

a minute. 

During that time Ms. Sottile had been 
sort of bumped up two levels? 

I mean, there were two levels between you 
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cause of it t f-hi H L ~ 

Z think Dr - Nowak already 

testified -- 

JUDSE KHAEE - * -on-t think we are so 
^^ W ° rried ab ° Ut the ««. « how the Agency 

handled things afterwards. That 1, h . • 

mat is what is a t 

issue here. i think t >,= 

tHinfc I have a pretty good idea of 

how things were i n the office So 

e ' So ' m °ve forward, 
please. 

BY MR. QUINW: 

0- Let me as k you then about your me dical 

condition say in the* <?»«.- ^ 

Y n the September or October time 

frame . 



What was your condition i„ ter . s of 
chronic depression? 

*■ J "" b "°-ing increasing stressed as a 
—It during the ti rae period when Mr. Fulch „ 

became my supervisor. 

The one project that was my baby ... 

bSing taken «»«y from me by Mr Flt „, f . , 

¥ "r. Pitzpatrrck. i had 

ll I '" "' 1 - 1 —* «»' * *-* didn-t think 

«» pcsition, aa lt was originaiiy ^ 

- -rking out the way x h ad en v i eio „ed and would 
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•*< »elp me , elther prov±ding ^ w±th ^^^ ^ 
or he lping me to trana(er tQ a posit±on ^ 

COUld ""^ "" " """- - ™ r that came 
•>«* „„. ao . we will Mt dQ anything ^ eit ^ 

«*.»,. your workload or t<> ^ ^^^^ ^ ^ ^ 
e- n to move to another posit±on „,,___ 
given . 

At that time, contaminant with that 

Mr. Fulcher was constantly watching 

^y waccning me. My 

co-workers in the n ff,' n 

hS offlce were being asked to 

report -- 

JUDGE KHARE: This w* a *_* 

niS was before you went 
out on your depression? 

THE WITNESS: yes _ fiut tMs is ^^ 

«u..d ,e to go from chronic depreesion into the 

acute depressive disorder. 

BY MR. QUINN: 

Q- When did you f^^i „« 

you feel you were sli Pping into 

a more acute stage of depression? 

*• It started really in the middle of the 
summer and i-h^n a ^ j ^ 

then xt deteriorated until the morning 

o* Octoher 4th when Mr. Pi tzpatrick , as he ^ & 
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" ber ° f """ th » — or dered me into his 

°" iCe " d " SS »° d °™ -out so me infraction o£ 
the rules. He d±d fchis repeatediy from ^^ ^ 

October and he would aIways have 

a staff assistant 

sitting th^T-pi i -t ^*- 

here l lste nr» g while he basicaJly ^ 

violated this T-ni^ 

r ule . you violated that rule. And it 

was an atmosphere where t wo~ ^ - 

wnere I was being watched like a 
^w k by somebody who had faeen ^ cQworker 

JUDGE KHARE = «* "* you f eel they were 
scrutinizing you so heavily? 

THE WITNESS: Because T >, = ,* 

Se T had registered my 
dismay with the way the oo*.n 

y cne position was working out 
AH that really would have been necessary __ 

JUDGE KHARE; * *>t your response. 
Mr. Quinn. 

BY MR. QUINN: 

Q* Apparently your d^ni-«« • 

y your depression was at the 

point you felt you couldn't work ariv i 

c work any longer? 

A - Not in that environment. 

The morning of October 4th I was summoned 
once again to Mr. ,it.p. trlck .. off±c . ,__ x 

had been down in h>^ i - 1_ 

W11 in the library t i q ^«- 

r Y- I left a note on my 
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This was his qfaff _ 

ms staff assistant who called me. 

1 said, you know, th . a really . sn#t 

necessary. i left- a n „*. 

left a note on my computer so that 

you would know where I was . 

S^ called me back five rainuteg ^ ^ 

she ordered me to be in Mr pu 

e m Mr. Pitzpatrick's office at 

10;00 O'clock an>i ^u 

and threatened me with discipl ine 
discipli nary action. 

At that point I broke t - 
- u ke - J started shaking 

trom head to top t u ^ 

T ^ tr ° uble breathing. It was 
«- P-ubi., Iut . traw a£ter naay _ ks 

— d . being put under a microscopei ■ 

°" w : k - 8 r "" i «- - — on rae . x couldn . t 

take it anymore . 

1 We " " t0 Ms - "ottll. and i said z 
have to take medical leave t 

eaVe - Z was visibly in bad 

" and ShS "" iB ^^ -«•«..„„ and said 
-«'t - ry about anythlng and we wui tafce ^^ 

° f ' you kn °w, making SUr e von „*+ 

a «ure you get your leave 

approved and you call ™- 

V u call me any time you want. She 
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even volunteered to donate two days ^ ^ ^ 
which you can do. 

I left and Ms. Sottlle never spoke ^ ^ 
again until the day that she showed up for the 

deposition last vear t i **. 

ast year. X left phone messages fQr 

her . 

The first thing I had t-r, /)„ 

"a -l naa to do was get 

"" f ° r mSdiCal — »- -» i- the f irst thing 

you have to do v^n u 

^. You know, she had said they would 

get the information to me h^ , .. 

to me, don't worry about it 

they will handle it. ^11, I calle „ 

■>■> i called several times 
and left messages q>,~ 

3 * She never returned my calls. 
Finally I had to go back i n • . 

go back m ]USt to pick up the 

information I needed. 

JUDGE KHARE: ^ you try call ing 

«r. Pulcher since he was your direct * 

r r direct supervisor? 

THE WITWESQ. t j 

^TNESS. I don . t recall whether x 

did or not, but Ms. Sottile 1mA 

116 led me to believe that 

— -t«ff. She was very ooncerned abQut ^ 
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everything, call her any tine . 

JUDGE KHARE: Mr. Quinn . 

THE WITNESS: And she never donated the 
two days leave . 

BY MR. QUINN: 

Q- Let's talk about your status. 

From the time you left- in ~ -. 

r xett in early October, 

your status was on paid sick 1 M , 

^ sic* leave; is that 

correct? 

*- "hen X got the medlcal documentat . on tQ 
"e m I „ as approved for 3q ^^ ^ a ^ nced ^ 

leave, which is standard T f 

ard " If ^u can provide 
medical certifi^^^' 

"rtification, you can be advanced that 
much sick leave# and 

was pai d leave. That ran 
out at the end of November. 

°- ^ the end of November did you see k leave 
without pay? 

A - Yes. i did 

«y medical documentation that provided me 
"^.lly „ lth the advanced sick ^^ had ^ ^ 

»r. Presant. „ e lp the „„, ^ ^^ ^^ ^ 
these = iroumstanoes . He was the one ^^ ^^ ^ 
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the letter approving that. 

I was advised by Mr. Fulcher by letter 
t^t my paid sick leave ^^ terminate NQvember 

»th and then X would be ±a leave ^^ ^ 
-atus and that Dr . Presant had authori2 ^ ^ 
««. that x would be Qn ^^^ ^^ withQut ^ 
through December 28th. 

JUDGE KHARE: That wrm l ,* k 

nat would be your FMLA 



leave? 



FMLA. 



THE WITNESS: No At^ „u 

no. And then I applied for 



BY MR. QUINN: 
0- There was a letter, j doa . t fcnow exactiy 

inve S tig ative flla . , will pufc ±fc ^ ^^ 

JUDGE KHARE: c « « ^ off the record a 
second? 

(Discussion off the record.) 

(Whereupon, at I2:i 5 p m ^ h ^ H 

p.m., the deposition 

recessed, to reconvene at Us D m ... 

j-.j-a p.m. this same 

day.) 
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O. When did you begln mat . ng tfcat ^^^^ 
for reassignment to that position? 
A * In November of '99 

0- And what was done about lt/ to the best 
of your knowledge? 
A - Nothing. 

Q* Did there come a point 1 „ n 

= fu-Luc in time in 

December where you decided rh ar 

jf deemed that you would like to 

return to work? 

A - I was facing a situan™ i, 

a * situation where I had to 

c^ose hetween pa ying rent and food an<J , ^^ ^ 
•o *.«* to wor k , at ieaat on . part . time basiSj ^ 

that i didn't end up on the street 

eec< x went back. 
I was out of the n ff^ a 

office continuously f rom October 
4th, '99 to December 15th/ ^^ 

Q. When you returned? 

A- "hen x returned on that ^ after havi ^ 
^en g one for two ^^ % ^^ ^ ^ ^^ 

"• office time and ieave procedures with an ,. Mll 
awhile, we thought it wouid be a goo d idea to 
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refresh your recollection of the rules ' 

Then I waB presented immediately after 
"at „ ith an e-.ai! f rom „ r . Fulcher stating ^ 
have been placed on absence without leave for the 
last two days and this morning. 

Q- What is absent without leave? 
*• An unexcused absence. 

This was the mi nute I walked ln the door 
He didn-t greet me and as* me how x was feeling 
-at right away. Bo o m . youare ftBOL . Boom . You 

better learn these time anri i 

cime and leave procedures. 

Q* 1 am confused. t thn,,^, 

J- cnought you were 

approved for leave without pay status through 

December 28th, 

*■ "cdidl. The letter said Z was approved 
" VS " ithOUt "* "«« "rough D ece mb er 28th 
«< I would be expected to return to worx on 

December 28th, 1999 Tf . 

19 99- It was my understanding that 
my absences were excused t,«i- 

USed ' not Pay status, but 

excused through December 28t h of < 99 . 

Q- »i* you have any work ass ignraents when 
you came back on December 15th? 
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no. 



Other than making Qne ^ fcwo phQne ^^ 






°- were there any spec±al ruies ^^^ ^ 

TO- in ter ms of sign±ng Qut _ ^^^^ p ^ ie? 

A - Yes. 

The different branches were phyalca 
located la different offices ^ the same ^^ 

was told thai- 1 f t 

xf I was goi „ g to leave my desk for 

more than 15 minutes, I had t n iu , 

had to walk down the hall 

into the front office anH „■ 

6 and S1 ^n out on the board 

Thl- was news to rae because we never had 

to do it before n- * „ 

e * It ls not anywhere i n their 

so-called time and leave rules So T 

uj.es. So, I was kind of 

astounded with that- t j • j 

"at. i dldn . t know . f . t appiied 

only to me. It appeared to 

0- "as your computer U3e monltored .,, 

way? * 

A - Yes. 

Well, remember Mr. Pulcher and x ^ 
about as far away from ^ 

" as Ms. Sobczak 
- I «. no.. There was no partltiQn between us 

JUDGE KHARE = W*.«t is referring tQ 
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a space of about three feet _ tKQ ^^ 

THE WITNESS: Yes . About three ^ 

Yes. 

I was looking something up on the 
computer. i happened tQ be 

Liie Iks Intranet. 

It was something work-related « 

related. He came over to me 

and said that he was «hh„ 

was writmg me up because we are 

not allowed to usp *-*,= „ 

o use the computer for other than 

work-related issues. And z sa±d 

»S lntr.net. z don . t thinfc ^ ^^ ^ 

,hM Z had a ™"atio„. a tel epho„e 

; ery conoerned ab ° ut ^ * - ao ing . Mr . Pulcher 

l»t«- to all my phone conversations ^ ^ 

over to me and sa-iH h* 

ld he WaS writi ng me up because I 
am not allowed to mak*» n„« u . 

make non-business related phone 
calls . 

JUDGE KHAREJ ° id »* ^deed write you up 
or did he just threaten to? 

THE WITNESS: He said h« 

we said he was writing me 

up . 

JUDGE KHARE: He said he was wr^ • 

"e was writing you 
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UP, but t hen did you ever gefc anyfching? w ^ 
anything put in your personnel f lle? 

THE WITNESS: I d nT1 > t- u 

I don t know whether it was 

Put in my personnel f iZ e or not. 
BY MR. QUINN: 

0- How do you kno „ he was watching your 
computer, he belng Mr Pulcher? 

A - Beceuse I saw him looklng Qver my 

shoulder everv Mm fl T 

«y time i was on the computer ^ ^ 

would comment on it b» „„ 

"- He was watching to see what 
Web sites j was going fco 

0- «>« did you do in your job during ^ 

time frame after December isth? 

*• Basically, f or the tlme , ^ ^^ r 
- quired to sit at my desk .„„ look 
-Zdn-t ieave my desk except aaybe for a f ive 

-i»ut. b.throo« br .. k . ! oouldn-t re.d. x 
couldn't 1171*11--= i 

Ue * lett "- * ««>»l--t look on the 
ccputer unless it was the 1RS or Treasury 

Intranet . 

I basically felt l ike . hostage ^^ 

■X every move was being watched by Mr p ulch 

^y nr. Fulcher, who 
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M ^^ thr " feet *«- "- — on occasion when 
he had to leave the office ^ ^^ come bacfc ^ 

and q uestion my co . workers _ ±f they saw ^ iwe 
"here did x go , what ^ _ ^ x ^ ^ 

hecanse one of my co . workers approached ^ ^ ^^ 

-e she resented being put in that poslt±on 

™DG E KHARS : Hhlch co _ worker was th . s? 

THE WITNESS: Her n^ m ^ 

Her name was Sharon i 

d ° n-t ™ bSr h " la " »« «• She ultlmately got 
PE ™ntl y d " ai1 ^ out at her request. 

BY MR. QUINCT: 

0- ^d you fe eX you had other people ^ ^ 
°f^ce reportin 3 on your whereabQuts ^^^ ^^ 

period of time? 

*• »•". within the physicai space o£ our 
o»i = e there wae anoth „ __ ^^ ^ x 

Old ^e come in, when did she le ave ? 

°« °f the branches was one floor down 

-— other end or the hall . 

-at was said to any Qf those peopie z fcnow ^^ 

P-CP1. in the front office , which _ __ 
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hall fro m ... „ henever they came . nto ^ Qffice 
they would always check wher£ , _ ^ ^^ 

ever spoke to me. 

Q- Did you have any work assignment 
whatsoever? 

A. No. 

Q- What information, what feedback, had you 

gotten from other people at the Department of 

Treasury concerning the statu* n * 

a ne status of your request for 

accommodation? 

*• Ms. Weiss repeatedly made requeste Qf 
Ms. Barry by letter. 

I repeatedly ma de requests of „ r . p uloher 

by e-mail and in person ^i ~ 

Person, pl ease give me fche statug ^ 

what is being done? t ™<r,«- ^ 

ne. i poi nted out to him that 

"ere is an Interactive process, that as part of 
that prooess under the RehsbHitatron Act and the 
*»* they are supposed to keep me ^^ ^ 

"" ±S SUPP ° Sed to »* —thing that we are 
•« klBg together to fi„ d . solution _ u ^ ^ 

supposed to he an adversarial r el ationship. 

Every one of my requests wenc unanswered 
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you took leave? 

A- in October when I took leave J . ^ 

^"^ ^ a fflaJO — ^essive episode, bat 
* -cemher let .. say the bottom ^^ ^ ^^^ 

lower and lower *^x i 

and lower. When Mr. Burns told me 
that nothing was bei 

cnat they were just 
«-~.bl., it Pre cip itat6d . panic attaok ^ x 

Commissioner's office f^ 

rxce for some help. 

JUDGE KHARE = "»«= — tl» date o f that 

approximately? 

THE WITNESS: The fir^ 

The f lrst weefc in Janua 

Of 2000. * 

BY MR. QUINN: 

o- ^d you lead the co™ lssioner . s office 

'■ " hat haPPSDed — »».e k in Novemt ,. r I 
had " rltten * le «« ^ the Co mmissioner , 

— ».tting no fesdback , , had ^ idea wh> ^ 

»oi- 9 o». co Uld he please help? ihan<jde ^ 

the letter. 
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" to J called »* "»r ci.i. od they never 
*" ". so. x went back and hand _ dellvered ^^^ 

letter and thl . time got g receipt 

1 CallSd a fe » *•/■ later and they 

couldn't find it ln the 

' "'■ ™en I called a 
<« -y- l-er and got S o m e body on the .,.„ ^ 

told me to fax it to her. 

^ CO -» 1 " 1 «« *» an offlce thafc deals 
e mployee complaints _ fchere ifi a ^^ 

^ hlS name is Steve Whitlock she 

°ck. She gave me the 

phone number. she sain *- 

he said try calling him. p or 

several days I did and x 

left several messages. 

PinaZ1S " " — ^ther th . laBt we6j£ in 

November or early Dee . m K 

aj -j December, i rr^f- ^ i. 

90t a P hone call from 
a woman named Gail Carmn 

Carroll, who worked with 

Mr. Whitlock, and her reply to 

^ply to me was talk to your 
supervisor, Mr. Fulcher h. • • 

' iS in Char 5e of finding 
your accommodation. x said w „ * 

lett , ' did you rea * -y 

l6tter? J Said < "r. Fulcher i s the one H 

tne °ne who will 
not give me any infnr-m = «- • 

y ^formation. She said, well, there 

« nothing else i can t.n 

can tell you. And she hung ^ 

So, then this first week in t 

week xn January when 
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i got on ths phone one afternoon> x caiied and ^^ 

I would llke to mafce ^ appolntment w . th 
Cc ramlssioner Rossottl _ ^^ is a ^^ important 
issue. They sa id. well . we will have ^ 
appoi„ tment secretary call you back. 

I waited half an hour and after 45 
™es x called back _ ^ ^^ another mess ^ 

call. I »as getting desperate. 

1 ""^ baCk and * ••«. look, ! have a 
very serious issue, the people „ho are 8upposed to 
>e baling with thls appear ^ ^ ^ ^^ ^ 

it, nobody will i-r1t m& 

tall me or give me any idea of what 

they are doing, even a tarcret tl B . # 

target time frame. And I 

said, i need to see the Comm . ssioner 

So, they started, nobody gets in to gee 

the Commissioner. t q=<r? i^ , 

said, look, this is a matter 

of life and death. i said T , _ 

said, i want somebody to call 

« back before the close of busi »e ss today or , 
will have no choice but to be there when the 
building opens ln the mor ni„ g and sit in tfce 
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waiting room outsi(Je ^ ^.^ . ^ _ ^ ^^ 

««il I get the chance to talk to him . 

"ell, that flnally prompted a return 

P^one cail frora Mr . ^^ ^ ^ ^ ^^ 

any of my previous calls »«, 

cans. He promised me that he 

would do something. 

The foll owing day at about lll00 o'clock 

in the morning I CTe t- . „,,„ 

9 get a phone call f rom Mr . Puloher 

leave for the dav that- t u , 

ay, that I should wait to hear from 

him, but I should definitelv ™*. 

<=j.xniceiy not come in. 

Then later that day j was informed th>t x 
•« being pnt on paid administrat . ve ^^ 

indefinitely. This «* = T 

Y Tnxs was January 6t h. Mr. Fulcher 

informed me and I ask^H m™ 

asked him, could you please 

confirm this in wrii--J«~ -f 

m writing for me so there ±g ^ 

"at x had been oflicially on paid admlnletrative 
leave? 

The letter was dated January ^ ^ ^ 
- en the 14th . And hls letter stated< ^ knoW; 
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°«ice, Ke are ver y concerned ror yo nr state of 
health and we are p utting you on pal<J 

thing until we can sort this o,^ 

tins out and see what the 

situation i a oiL ft „ . . 

«. Then xt sald , please prov±ae me fay 

the 18th a letter- f~. 

etter from your physician indicating 

when you will be able to return to work. 

So, I replied to his letter, which was 

dated the 16th, and I sa id t 

sard, I only received your 

letter on thp i ai-u j 

cne 14th, and there was a v,^i,-j 

was a holiday weekend 

-between, Pr esidsnt . s Day weekend x .^ ^ 
»". so. I Kill definitely get che ietter ^ 

«- -cause „ f th . raedical information _ z ^^ ^ 

"" SSnd th6 le "« t0 »*■ Pr... at . x senc that 
letter on the lsth z belleve and , ^ ^ 

from Mr. P U l oher a£ter that 

»r- *°w a * aid i„ fact fax Dr ^^ ^ 
letter that was reguested Qn ^ ^ ^ ^^ 

•»- the letter sald what most Qf _ ^^ 
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letters had said fc . 

d . . ' that ™y -o ndition had 

deteriorated So badly fc 

jt <-nat I needed i-^ u 
fr °m that work env removed 

k environment and that t 
able to return ^ W ° Uld not *>* 

Urn t0 «°r* until they tonlr 
Aether it be » - S ° me acti °n, 

a tera P°rary nature or a 
nature fn n t Permanent 

re ' to put me in a h<« 

a diff erent 

T . T ° rk environment 

T *« I believe it was the 26th 
2? th of January/ 26th or the 

-■ - .... . I t ;; riday — • <- 

ucx there wa<? = , 
9 on my machine f rom Ba 

P«" Administrative 1 "^ PUlChSr ^^ "* 

LiVe leave was k* ■ 

° f ^nd ay and z wag bein9 t.r.ln. t .d as 

33 to ^turn to work T 
-tified la writ . **• I was not 

N ° reason was g iven 

JUDGE KHARE: And the . 

**na. the date* ^* j_^ 
mail was when? t that voi ce 

J- am sorry. 

*« «™ ESS = x would 

calendar. t ..,,<„,. * to lo °* at a 

"ink the Monday he was „ 
*° co,e back to work wa "testing me 

work was i think t= 

ic »-ld have been th JaDUary 29t h- So, 

Sn the 2 "h. five d 
"« Dr. Nowak , s ^^^ »W ^ter we 

Then i sa *. j^ 

sat d °wn and wrote h,' 
whi <=h I faxed .. r ° te hlm « letter 

axed h im and we h=,/i 

we had a conversan. 

'•crsation the 
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next day. 

His initial letter, the letter of the 
12th, I need to say that -- well, I did say that 
they were very concerned about my state of health. 
So, I called Mr. Fulcher and I said, well, I guess 
you got my doctor's letter, you are terminating ray 
paid administrative leave, I guess that means you 
worked something out for me, have you found a 
reasonable accommodation? He said, no. I said, 
have you found a short detail? He said, no. I 
said, well, what is going to be different from the 
circumstances that existed on the date that you put 
me on paid administrative leave because of concerns 
for my health and now you are requiring me to come 
back but you are telling me nothing is different? 

He said to me, well, you can work 
part-time whenever you want. And I said, but I was 
entitled to do that under the FMLA back at the 
beginning of January, nothing has changed. He had 
no answer for me, but I was required to return to 
work . 

JUDGE KHARE: You said I was able to do 
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that under the FMLA and then what did he say in 
response to that? 

THE WITNESS: He didn't say anything. 
JUDGE KHARE: Just dead silence on the 
end of the phone? 

THE WITNESS: He could not give me any 
answer as to what would be different on the day 
that I returned from the day that they decided I 
needed to be put on paid administrative leave. 

After that I went back in as much as I 
could. I was still monitored. He was still in my 
face every morning. 

I believe it was sometime in February 
that they found out that there was an opening in 
the Virginia, West Virginia office. 
BY MR. QUINN: 
Q. What were you told about this Chief 
Counsel position that had been open, since October? 

A. Julie Barry early on said we don't have 
to transfer her to Chief Counsel. We provided her 
with citations, case law and various other 
precedent indicating that that was not correct. 
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She basi=al ly sald she d . dn , t ^^ ^ ^.^ 

g °ing to transfer me and they woQid ^^ ^ ^^ ^ 
way to hearing if they had to 

Then finally aftPr = +- i 

±Y arter at least two months of 

asking Mr. Fulcher for a st a t-„ a 

a status report, his letter 

notifying me that I was on na i n * • • 

s on P aid administrative 
leave finally in the i^i- 

n the last paragraph said, you have 

asked to know the status of our search and he just 
-id he sent a couple of letters out. That was fche 

sum total of his *h=.*-,,*. 

nxs status report h~ h^,^ ■ 

f wx ^ , we did include 

that thev wer*<=> n^+- ^~ * 

y were not gomg to transfer me to the 

Office of c hief Counsel because they ciaimed they 
^d no legal obligation to became the Office of 
Chief counsel i s not part of the Irs. And x 
Pointed ont that both the x RS and the Office of 
Chief counsel are part of the aepart.ent of 
Treasury . 

That was it . 
BY MR. QUINN: 

Q- Let me direct your at-i-a*,-- 

your attention to Page 157 

°f the record. 
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Q- In 1999. Okay. 

In the year 2000, can you explain how 



you 



ar 



rived at the diff 



Yes 



erence of $15, 713? 



For the first three pay periods of the 
year 2000 I was still a os-14. Step 5. Just prior 
to my accepting reasonable accommodation with the 
Pay retention agreement 1 had got my step increase 
to a Step 6 , and it was the GS-14, step 6 salary to 
which the pay retention agreement applied. 

So, 1 prorated for the number of pay 
periods during the year that I was paid at a Step 5 
level and I prorated how many p ay periods during 
the year I was paid at a Step 6 level . z added ^ 
two amounts and the result is the actual amount of 
money I would have earned in the year 2000. 

Q- So, the number for the year 2000 would be 
the same as l 999 la the sense ±t reflecfcs only 

leave without pay time or perhaps some AWOL time? 

A - Yes. That is correct. 

Q- In the year 2001 I see you have come up 
with a differential of $6,071. That is the 
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right hand? 

Whereupon, 

SUSAN NIESER 
was called as a witness and, having been first duly 
sworn by the Administrative Judge, was examined and 
testified as follows: 

JUDGE KHARE: When you are done here 
please don't discuss what you have said here today 
with anybody else. 

Ms. Sobczak. 

DIRECT EXAMINATION 
BY MS. SOBCZAK: 
Q. Ms. Nieser, please state your name. 
A. Susan Nieser. The last name is 
N-I-E-S-E-R. 

Q. Who is your employer? 

A. I work for the IRS Office of Chief 



18 II Counsel . 



Q. How long have you worked for the Office 
of Chief Counsel? 

A. Since 1989. 

Q. What is your position? 
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I am the Director of Labor and Employe* 



Relations 



Q. How long have you held this position? 

A. I came to that position on a detail in 
late 1999 and I have held the position permanently 
since the fall of 2000. 

Q. What are your duties? 

A. I supervise a staff of Labor and Employee 
Relations Specialists that are located across the 
country and I am responsible for all union matters, 
negotiation matters, discipline, termination, 
issues like that, for the IRS Office of Chief 
Counsel . 

Q- How many people do you supervise? 

A. i currently supervise six people. 

Q. Could you explain the difference between 
the IRS and the Office of Chief Counsel? 

A. Yes. 

The IRS and the Office of Chief Counsel, 
the IRS Office of Chief Counsel, are separate 
agencies. Basically the IRS Office of Chief 
Counsel is the lawyer to the IRS. The IRS has many 
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thousands of employees. The IRS Office of Chief 
Counsel only has about 2400 employees and our 
employees are all attorneys or support personnel 
related to those attorneys. 

Some people call the IRS Office of Chief 
Counsel the largest tax law firm in the world. We 
are the tax lawyers for the IRS, but we are 
separate agencies for all personnel purposes. 

Q. Are you familiar with the appointing 
authorities of the IRS in the Office of Chief 
Counsel? 

A. Yes. I am particularly familiar with the 
appointing authorities within the IRS Office of 
Chief Counsel since that is my employer and who I 
work for. 

Q. How are you familiar with them? 

A. I am familiar with those because it comes 
into play in my job because we have a separate 
bargaining unit from the IRS. The IRS Office of 
Chief Counsel and the IRS are both unionized 
agencies, but we have a separate bargaining unit, 
separate union contract, separate personnel rules, 
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and I am very familiar with the differences between 
those because they are important to my job. 
Q. Has the separation of appointing 
authorities been looked at by any fora? 

MR. QUINN: Objection. 

By fora you mean court? 

MS. SOBCZAK: Or administrative body. 

MR. QUINN: This is way out of line for a 
witness to testify as to what courts have said. 

JUDGE KHARE: You are asking her to 
recite case law it seems to me. So, could you 
please rephrase your question? 

MS. SOBCZAK: Sure. 

BY MS. SOBCZAK: 
Q. In your work as Chief of Labor Relations, 
have you had occasion to be involved in any 
litigation involving separate appointing 
authorities of IRS and Office of Chief Counsel? 

MR. QUINN: Same objection, Your Honor. 
She is trying to solicit information which is 
essentially a legal opinion from this witness as to 
what they claim courts have said about this issue. 
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It is all in their brief, of course. 

This is just way out of line. The 
witness should not be testifying- She can testify 
to facts, not what has happened in courts or 
opinions of law, and that is what they are trying 
to do. It is just improper. 

MS. SOBCZAK: I believe I asked her a 
fact about whether she has been involved in such 
litigation . 

JUDGE KHARE: I will allow the litigation 
question. I don't want to hear what they said. 
You can go into her training, if you would like to, 
but I don't need to hear the legal opinion. 

MS. SOBCZAK: Well, basically this line 
of questioning is to enable me to get this exhibit 
into evidence, but my understanding is that this is 
attached to a motion. 

JUDGE KHARE: If it is already attached, 
I have it . 

That is the FLRA opinion? 

MS. SOBCZAK: FLRA opinion. 

JUDGE KHARE: Yes. It was attached to an 
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earlier motion. So, it is already in. So, you 
don't need to do that. I am aware of it. 
MS. SOBCZAK: Okay. Thank you. 
JUDGE KHARE: Sure. 
BY MS. SOBCZAK: 
Q. Could you please explain the appointing 
authorities in the two organizations? 

MR. QUINN: Again I think she is calling 
for legal opinions here. 

JUDGE KHARE: I don't think she is. I am 
not going to sustain that objection, Mr. Quinn. I 
think she is explaining her understanding of the 
functioning, of how they function. 
Is that correct? 
MS. SOBCZAK: Correct. 

THE WITNESS: The IRS Office of Chief 
Counsel functions as its own appointing authority. 
We have independent authority to hire and that is 
the traditional concept of appointing authority by 
ourselves. We have it centrally located. The IRS 
has many different appointing authorities among 
themselves, but they are separate. We don't need 
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to go to the IRS to ask for permission to hi 
someone . 



re 



BY MS. SOECZAK: 
Q. What is your understanding of what 
employment authority is? 

MR. QUINN: Objection. This is again 
calling for a legal conclusion. The definition of 
appointing authority is a legal issue in this case 
and she is asking this witness to testify to it. 

JUDGE KHARE: Actually I think she was 
asking for her understanding of the rules, which 1 
would like to know because it reflects on the 
decision-making process with relation to your 
client . 

So, you can answer the question, 
Ms. Nieser. 

THE WITNESS: Your Honor, the appointing 
authority is the power to hire essentially and 
particular agencies have appointing authority, 
which means that they are able to make a decision 
about who to hire without going to ask 0PM or 
without going to ask some other higher authority. 
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And the IRS Office of Chief Counsel makes its own 
independent hiring decisions and that is my 
understanding of what appointing authority is. 

JUDGE KHARE: So, if the Department of 
Treasury had a hiring freeze universally, like the 
EEOC has had a hiring freeze now for years, the 
Department of Treasury has a hiring freeze, does 
that affect your office? 

THE WITNESS: If that went down to the 
different sub-bureaus, it would. IRS Office of 
Chief Counsel doesn't fall directly under Treasury. 
We fall under the Treasury General Counsel. So, we 
would have to go ask the Treasury General Counsel 
if it also applied to us. They would be our 
sub-bureau underneath Treasury. 

JUDGE KHARE: Ms. Sobczak. 
BY MS. SOBCZAK: 
Q. So, does the Department of Treasury have 
appointing authority over the IRS and the Office of 
Chief Counsel? 

A. Again, the Office of Chief Counsel has 
its own appointing authority. It has been 
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delegated down separately. And that is a separate 
line from the IRS. As I said. Chief Counsel falls 
underneath Treasury General Counsel. The IRS 
directly reports to the Department of Treasury. 

Q- I am showing you what has been marked for 
identification as Agency Exhibit 3. 

JUDGE KHARE: Agency exhibit what? 
MS. SOBCZAK: 3. 

This is also attached to our motion. 
JUDGE KHARE: We are looking at a letter 
dated May 4th, 1999, subject line. Personnel 
Authority Over Personnel Employed by the Office of 
Chief Counsel, Internal Revenue Service, signed by 
Robert Rubin. 

BY MS. SOBCZAK: 
Q. Ms. Nieser, do you recognize this? 
A. Yes. 
Q. What is it? 

A. It is called Treasury Order 107-07. It 
is up in the upper right-hand corner. This is the 
Order from the Secretary of Treasury that delegates 
authority, personnel authority, for the IRS Office 
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of Chief Counsel to the General Counsel and then 
says it may be redelegated down and it has been 
redelegated down to the IRS Office of Chief 
Counsel, the man called our Chief Counsel, a 
Presidential appointee. 

MS. SOBCZAK: If I need to, I would like 
to enter this into evidence. 

JUDGE KHARE: Have you already submitted 
it as an attachment? 

MS. SOBCZAK: Yes. 

JUDGE KHARE: Then you don't need to. 

BY MS. SOBCZAK: 
Q. Could you explain the chain of command 
for the two agencies? 
A. Sure. 

The chain of command for the IRS Office 
of Chief Counsel is we have a Presidential 
appointee, a Chief Counsel. His name is B. John 
Williams today. 

Then our chain of authority above the IRS 
Office of Chief Counsel would be the Treasury 
General Counsel. His name is David Aufhauser, 
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A-U-P-H-A-U-S-E-R. 

Then from the Treasury General Counsel it 
would go to the Treasury Secretary and the IRS's 
chain of authority would go from the Commissioner 
of the IRS directly to the Secretary of the 
Treasury. 

So, they are different chains. 

MS. SOBC2AK: Thank you. 

That is all I have. 

JUDGE KHARE: Mr. Quinn 
CROSS EXAMINATION 

BY MR. QUINN: 
Q. Nice to see you again, Ms. Nieser. 

I would like to direct your attention to 
a document that is in our exhibit book. It is 
marked as No. 27. Here is a copy of it. 

JUDGE KHARE: Complainant is looking at a 
flow chart entitled Office of Chief Counsel. 

BY MR. QUINN: 
Q. Is that accurate? 

JUDGE KHARE: Not the Complainant. The 
witness is looking at the flow chart entitled 
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Office of Chief Counsel. 

THE WITNESS: It looks like some of the 
people's names are not accurate today. It was 
probably accurate in February of 2003. Just with 
people leaving . 

There are two lines above the Chief 
Counsel . 

BY MR. QUINN: 

Q. So, your testimony you just gave was not 
full and complete, was it? 

A. No. I don't agree with that. 

Q. Well, when Ms. Sobczak asked you who the 
Chief Counsel reported to you only said General 
Counsel of Treasury, right? 

A. For all personnel purposes the Chief 
Counsel reports to the General Counsel of the 
Treasury. 

Q. Por personnel purposes. But you didn't 
mention the fact that the Chief Counsel also 
reports to the Commissioner of the Internal Revenue 
Service, did you? 

A. In my testimony I said that the IRS 
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Office of Chief Counsel is the lawyer for the 
Commission . 

Q. The Commission of the Internal Revenue 
Service can tell the Office of Chief Counsel to 
hire an employee, can't they? 

A. No. 

Q. They cannot. Only the Department of 
Treasury? 

A. Yes. 

Q. But the Department of Treasury has the 
authority, don't they? 

A. The Department of Treasury is the chain. 

JUDGE KHARE: So, if the Department of 
Treasury wanted the Chief Counsel's Office to hire 
somebody, if their Chief Counsel wanted you all to 
hire somebody, you all would oblige? 

THE WITNESS: That is where the personnel 
authority would come from. It would not come from 
anything to do with the IRS. 

I have never been familiar with a 
circumstance like that. 

JUDGE KHARE: I understand. But it could 
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happen that you all would get word from the General 
Counsel of the Treasury to hire this guy and you 
all would do it? 

THE WITNESS: I suppose that is possible. 

Yes. 

BY MR. QUINN: 

Q. Well, it is possible you would be 
required to do it, wouldn't you? 

A. Again, the General Counsel or the 
Secretary of Treasury or the President frankly, but 
not the Commissioner of the IRS, for anything to do 
with any personnel issues. That is what this order 
says . 

Q. So, the answer is yes. The General 
Counsel of the Department of Treasury and probably 
several other Treasury officials can tell the 
Office of Chief Counsel that they have to take 
somebody, can't they? 

A. I suppose that would be a possibility. 
Q. Okay. 

Do you know in this particular case 
whether or not anybody at the Department of 
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Treasury was even asked to place Ms. Bearman in 
your office? 

MS. SOBCZAK: Objection. Outside the 
scope of direct examination. 

JUDGE KHARE: Ms. Nieaer is not one whose 
testimony you were going to submit, was it, by 
deposition? 

MR. QUINN: Yes. It is submitted by 
deposition. 

JUDGE KHARE: I am going to allow it, 

Ms . Sobczak. 

You can answer the question. 
THE WITNESS: I don't know the answer to 
that question . 

BY MR. QUINN: 
Q. But that was one of issues. 

Take a look at Exhibit No. 1, would you 
please, in the book? 

JUDGE KHARE: She doesn't have the book. 
MR. QUINN: I am sorry. 
BY MR. QUINN: 
Q. Here is a copy of Exhibit No. 1. 
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1 You recall that document, don't you, 

2 Ms* Nieser? 

3 A. I remember looking at at least parts of 

4 this document- Yes, 

5 Q . And you recall being appointed as the 

6 official of the Department of the Treasury to 

7 testify to whether or not that inquiry had ever 

8 been made of the Department of Treasury or the 

9 request that Ms . Bearman be placed in the Chief 

10 Counsel' s Office? 

11 A, I remember being deposed* I don't know 

12 whether I was asked that particular question or 

13 I not . 

14 Q P Well, if you want to look through the 

15 list of subject matters in your deposition, I can 

16 I give you that if you want to take a minute to look 

17 | at the subjects, 

18 U You were stipulated to testify to 5, 7, 

19 8, 9, 11, 12, 13, 14, 15 and 16. 
2 A, What is the question you are asking me 

21 about? 

22 | Q. All the reasons why Ms. Bearman was not 
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placed in a position in the Chief Counsel's office. 

JUDGE KHARE: I don't understand the 
question either, Mr. Quinn. 

MR. QUINN: Well, a request had been made 
by Ms. Bearman to be placed in the Chief Counsel's 
Office and Ms. Nieser has testified that someone at 
the Department of Treasury could have done it . I 
just want to know, and she is the one that as I see 
it was appointed by Treasury to testify to this 
issue, why it wasn't done. 

JUDGE KHARE: Why nobody in Treasury 
called the Chief Counsel's Office and said -- 

MR. QUINN: Place her. 

JUDGE KHARE: I think that is purely 
speculation. I think you can ask her if it was 
done, but she can't read the minds of the Treasury 
officials . 

BY MR. QUINN: 
Q. Was it done? 
A. No. Not to my knowledge. 
Q. And let me ask, looking again at that 
organizational chart -- 
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MS. SOBCZAK: What exhibit is that? 

MR. QUINN: That is our 27, I think. 

BY MR. QUINN: 
Q. I see Richard Milhelcic fairly 
prominently up on this list. 
A. Yes. 

Q. He is the EEO Officer for the Office of 
Chief Counsel? 

A. No. He is not the EEO Officer. 

Q. He is in charge of the Equal Opportunity 

Program? Is that what it is? 

A. Yes. He is in charge of that particular 

program, but he is not the EEO Officer. 

Q. Is it accurate to say that General Legal 

Services is part of the Office of Chief Counsel? 

A. Yes. 

Q. That would be Ms. Sobczak's office? 
A. Yes. 

Q. And Ms. Julie Barry's office as well. Is 
thab fair to say? 
A. Yes. 
Q. Are there any provisions, I guess they 
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would be personnel provisions, that apply in a case 
where the Office of Chief Counsel is advising an 
Agency like the Internal Revenue Service -- I guess 
it is all it advises is the Internal Revenue 
Service, right? 

A. Yes. We are their lawyer. 

Q. Are there any provisions for conflicts 
between the Office of Chief Counsel and the -- 
MS. SOBCZAK: Objection. Relevance. 
Outside the scope of direct. 

MR. QUINN: I will link it up very 
quickly. 

JUDGE KHARE: I am going to allow him to 
finish that question. 

BY MR. QUINN: 
Q. Are there any provisions that deal with 
the issue of conflicts where the Chief Counsel has 
their own opinion on an issue and the Internal 
Revenue Service has their own opinion on an issue 
how it gets resolved? 

JUDGE KHARE: I am going to allow it 
because it goes to the structure of the office. 
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THE WITNESS: I am not sure I understand 
the question. 

BY MR. QUINN: 
Q. How is that resolved? 

Let me just give you a little background 
why I am asking this question. 

I am asking about conflicts of interest. 
In this case, as I understand the record, the 
Office of Chief Counsel's opinion, and apparently 
your opinion today, is that they didn't have to 
take Ms. Bearman, she couldn't be placed in your 
office, correct? 

A. That is my understanding of our position 
in the case. 

Q. And the IRS was being asked to place 
Ms. Bearman in your Office of Chief Counsel, 
correct, by Ms. Bearman? 
You don't know? 

A. I am not sure I understand. 

Q. Ms. Bearman was asking as a reasonable 
accommodation' as an employee of the Internal 
Revenue Service to be reassigned to the Office of 
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Chief Counsel. 

A. But, again, they are different agencies. 

Q - Right . 

But didn't the Chief Counsel's Office 
itself have some interest in the issue of whether 
or not employees from the IRS could be reassigned 
to the Office of Chief Counsel? 

A. We are our own agency. We make our own 
independent decisions about those things. We are 
separate from the IRS. 

Q. But at the same time you are advising the 
IRS that you are an independent entity that makes 
its own decision? 

A. I mean, we have sub-parts of all of our 
agencies . 

Q. Could I get a yes or no to that? 

A. At the same time. 

Well, I mean the larger agency, not an 
individual part . 

Q. But at the same time the Office of Chief 
Counsel had its own opinion that it didn't have to 
accept someone from the IRS, you were advising the 
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Internal Revenue Service on that same issue? 

A. If you are talking about me as a person, 



no . 

Q. The Office of Chief Counsel was. 

A. You are talking about the agency as a 
whole? 

Q. Julie Barry was. 

A. I don't know that of my own opinion. 

I mean, I don't have personal knowledge 
about those things. 

Q. My question is what procedures are in 
place where the Office of Chief Counsel has what 
would be considered, I think at least in law firms, 
as a conflict of interest in their rendering of 
legal opinions on what they are supposed to do? 

A. Well, when the Office of Chief Counsel is 
giving advice to the IRS? 

Q- Yes. 

A. As I told you, we are the tax law firm. 
The client has the final decision about whether to 
accept or not accept that particular advice. 

Q ■ But in this case you were giving the 
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1 I Internal Revenue Service legal advice on personnel 

2 I matters, weren't you, you being the Office of Chief 

3 I Counsel? 



A. I mean, it is my understanding that yes, 
there was advice offered, not by myself, but by 
General Legal Services. 

Q. And the issue involved in that legal 
advice was one that the Office of Chief Counsel had 
an interest in, correct? 

A. General Legal Services, for instance, 
advises the IRS Office of Chief Counsel on a 
variety of matters. The Office of Chief Counsel is 
its own agency. So, I can don't see an inherent 
conflict there . 

Q. You understand my question, don't you? 
That the Office of Chief Counsel was advising the 
IRS on the issue of whether or not Ms. Bearman 
could be placed in the Office of Chief Counsel? 

MS. SOBCZAK: Objection. Asked and 
answered . 

JUDGE KHARE: I am still missing your 
point. I think you are leaving something off the 



MILLER REPORTING CO., INC. 

735 - 8TH STREET, S.E. 

WASHINGTON, D.C. 20003 

(202) 546-6666 



Case 1 :06-cv-00303-GK Document 31 -4 Filed 05/01 /2007 Page 89 of 1 43 



( 



c 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 



CONFIDENTIAL 

347 

end of your question. 

You said they were advising the IRS on 
whether or not they had to take Ms. Bearman. What 
is the conflict that you see? 

MR. QUINN: The Office of Chief Counsel, 
General Legal Services, was advising the Internal 
Revenue Service on an issue that the Office of 
Chief Counsel itself had its own separate opinion 
on - - 

JUDGE KHARE: And interest in? 

MR. QUINN: -- and its own interest in, 
that being the issue of whether or not agencies 
that they deemed to be independent or separate from 
Chief Counsel could have employees reassigned to 
Chief Counsel's Office as part of the reasonable 
accommodation process. 

To me that is a pretty stark conflict of 
interest. They are advising an agency, which they 
deem to be a separate agency, on an issue that 
their own agency has an interest in. 

JUDGE KHARE: That affects them. 

MR. QUINN: Yes. 
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JUDGE KHARE : Is your question did you 
advise the IRS that you all didn't have to take her 
because you didn't want her? 

MR. QUINN": No. My question was simply 
what procedures are in place for resolving 
conflicts of interest in the Chief Counsel's 
Office? 

MS. SOBCZAK: And I think the witness 
testified that she did not see a conflict of 
interest . 

JUDGE KHARE: If you had seen a conflict 
of interest, Ms. Nieser, what would you have done? 
Who do you refer those kinds of problems out to? 

THE WITNESS: There are some guidelines 
in the Chief Counsel's internal regulations about 
dealing with particular conflicts of interest. 
That would be one place that you would go to to 
look for advice . 

JUDGE KHARE: So, you would farm out. the 
decision somewhere else? Have you sort of 
contracted out decisions before? 

THE WITNESS: Contracted outside the IRS 
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Office of Chief Counsel? 

JUDGE KHARE: Yes. 

THE WITNESS; I am not familiar with us 
doing that. 

BY MR. QUINN: 

Q. Isn't it fair to say if there is a 
conflict of interest, Ms. Nieser, involving whether 
the Office of Chief Counsel has a conflict in 
advising the Internal Revenue Service on an issue, 
that the appropriate step would be to go to the 
Department of Treasury's Office of General Counsel 
for resolution of that issue? 

A. No. I disagree. The IRS Office of Chief 
Counsel has its own ethics officials. 

Q. Were those ethics officials contacted 
about this issue? 

A. I don't know the answer that question. 
MR. QUINN: I don't have any further 
questions. 

JUDGE KHARE: Ms. Sobczak, do you have 
anything else? 
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JUDGE KHARE: You are done, Ms. Nieser. 
Thank you. 

We can go off the record. 
(Recess . ) 

JUDGE KHARE: Let's go on the record. 
The next witness is Barry Pulcher. 
Mr. Fulcher, could you please raise your 
right hand? 

Whereupon, 

BARRY FULCHER 
was called as a witness and, having been first duly 
sworn by the Administrative Judge, was examined and 
testified as follows: 

JUDGE KHARE: Thank you. 

When you are done testifying here please 
don't discuss your testimony with anyone. 
THE WITNESS: Okay. 

DIRECT EXAMINATION 
BY MS. SOBCZAK: 
Q. Good morning, Mr. Pulcher. 

Please state your name for the record. 
A. Barry Fulcher. 
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A. 
Q. 
A. 

Q- 
A. 

Q- 
A. 

Q- 
A. 

Q. 
A. 

Q. 
A. 



Who is your employer? 

Internal Revenue Service. 

How long have you worked for the IRS? 

Approximately 29 years. 

What is your position? 

Senior Program Analyst. 

For which office? 

Office of Tax Administration. 

How long have you held this position? 

It will be three years this September. 

What was your previous position? 

Chief of Business Liaison. 

In which division? 

It was National Public Liaison, which is 
part of Communication & Liaison. 

Q. Was that the position you held when you 
supervised Ms. Bearman? 
A. Yes . 

Q. What were your duties in that position? 
A. we were primarily responsible for 
improving products and services for the small 
business community. We also had significant 
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interaction with various small business 
stakeholders. 

Q. How many people did you supervise? 
A. Generally there were about five. 
Q- Were you involved with Ms. Bearman's 

request for reasonable accommodation? 
A. Yes. 

Q- When did you first become aware of her 
request? 

A. I don't recall specifically, but my best 
guess would be approximately November of 1999. 

Q. How did you become aware of her request? 

A. I believe it was a result of seeing the 
letter from her physician requesting the 
accommodation . 

Q. After you saw that letter what happened? 
What was your next involvement with her request for 
accommodation? 

A. The next involvement was really awaiting 
the decision of the Internal Revenue Service 
physician, Dr. Presant . On December 3rd he 
concurred that a reasonable accommodation or he 
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recommended that a reasonable accommodation be 
taken for Ms. Bearman. 

Q. What was that reasonable accommodation? 
A. That either the job be restructured so 
that it would entail attorney related 
responsibilities or that she be reasonably 
accommodated outside the office to another office 
that would hire her as an attorney. 

Q- How did you learn about the December 3rd 
letter from Dr. Presant? 

A. Again, I don't recall specifically, but 
my best guess is that I would have seen the letter 
itself . 

Q. Do you know how you came to see the 
letter? 

A. Probably f rom either Mr. Fitzpatrick or 

Ms. Sottile. 

Q. Did they give it to you? 
A. A copy. Yes. 

Q. Why did they give it to you? 
A. Because they asked for me to take 
whatever actions I could to accomplish the 
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accommodation 



Q. 
A. 



Q. What, if anything, did you do once you 
received bhe December 3rd letter from Dr. Presant? 

A. I contacted our Labor Relations Office, 
also contacted EEO, and soon thereafter set up a 
meeting including those parties plus several 
others, that included Appeals, to see what could be 
done to provide a detail for Ms. Bearman while the 
reasonable accommodation issue was being worked. 
Q. Why did you contact Labor Relations? 
A. For guidance. 

Why did you contact EEO? 
For the same reason. For guidance. 
JUDGE KHARE: I am sorry. Did I just 
understand you said that you were looking for a 
detail for her while you were also looking for an 
accommodation? 

THE WITNESS: Yes. 

The reason for that is it looked like the 
detail -- well, certainly we were hopeful that a 
detail could be accomplished quickly. it looked 
like the reasonable accommodation route would be a 
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little more protracted. 

JUDGE KHARE: Thank you. 

BY MS. SOBCZAK: 

Q- You mentioned a meeting. When did that 
meeting occur? 

A. I believe the meeting was December 16th. 
Q. What happened at that meeting? 
A. We discussed the best way to accomplish 
the reasonable accommodation. There was an 
individual manager from Appeals at the meeting who 
expressed interest in arranging a detail if she 
could receive approval from her executive, who was 
Dan Black at the time. 

Q- Who was at that meeting? 
A. Let's see. I believe Annie Brown from 
Appeals. Rob Fitzpatrick. I think John Burns. I 
think Paula Fyne , who was employed as Dave Williams 
Executive Assistant. And I believe maybe Mendola 
from Appeals. Perhaps Kathy King. 

There is a list Q f the actual people that 
were attending. I don't recall every name. 
Q. What did you do after the meeting? 
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A. I remember meeting with John Burns 
thereafter and really using him as a sounding board 
to see if he thought that what we were taking was a 
reasonable approach and he concurred with that. 

Also I am sure I would have met with my 
managers, Susan Sottile and Rob Fitzpatrick, to let 
them know. Of course, Rob was at the meeting, but 
just to discuss the results of the meeting. 

Q. What action did you take next with regard 
to the reasonable accommodation request? 

A. I followed up on the possibility of a 
detail and also started looking at what the best 
remedy would be in terms of accomplishing a 
permanent reasonable accommodation through a 
transfer to another office that employed attorneys. 

Q. So, did you do anything next with regard 
to that? 

A. By early January, I think it was 
January 4th, memorandums were prepared for several 
offices within the national office area, in one 
case for counsel requesting a detail, in other 
cases notifying three other offices, advising them 
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that the detail or reassignment was really 
mandatory and asking what they had available. 

Q. And when did you prepare the memo? 

A. it would have been not long after the 
December 16th meeting. 

That type of memorandum, as I found out, 
required quite a bit of review through EEO and 
Labor Relations and my manager to make sure that it 
was properly prepared. 

Q- I am going to show you a document at 
page 25 of the file. 

Do you recognize that document? 
A. Yes. 

Q. What is that? 

A. It is the memorandum going to Assistant 
Commissioners, Examination International and to the 
Director of Appeals signed by me. 

Q- What is the date on that? 

A. January 4th, 2000. 

Q- So, that is the memo you sent out? 
A. Yes. 

Q. Take a look at page 22 of the file. 
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Do you recognize that document? 

A. Yes. This is a similar memorandum going 

to the Chief Counsel, F&M, dated January 4th, 2000. 

Q- And that is a memorandum that you also 
sent oub? 

A. Yes. 

Q- What happened after you sent the memos? 

A. Nothing immediately. I did meet with 
counsel seeing if they had something available and 
also followed up with the various offices of the 
other memorandum that went out to January 4th to 
determine what they could do with the accommodation 

Q. Did you receive any response with regard 
to the memos? 

A. I didn't get all the information on the 
same day, but during the period following the 
memorandum, and following up in each case, 
determined that there were no positions available. 

Q. How did you follow-up? 

A. Generally by telephone calls. Either I 
would call them or in some cases I think they may 
have called me. Also through e-mails. 



MILLRR REPORTING CO., INC 
735 - 8TH STREET, S.B 
WASHINGTON, D.C. 20003 
(202) 546-6666 



Case 1 :06-cv-00303-GK Document 31-4 Filed 05/01/2007 Page 101 of 143 

| CONFIDENTIAL 



c 



G 



i 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



359 



Q. Did you receive any response from the 
Office of Chief Counsel? 

A. I don't believe there was a formal 
written response, but the best I remember is that 
they were not able to accommodate her. There was 
quite a bit of give-and-take apparently in regards 
to their office's responsibility to provide 
Ms. Bearman a position. 

JUDGE KHARE: You said they said they 
were unable to accommodate her. „ hat did they say 
specifically? 

THE WITNESS: During the meeting -- 

JUDGE KHARE: Which meeting is this? 

THE WITNESS: This is the face-to-face 
meeting I had with one of the managers and counsel. 

JUDGE KHARE: Which happened 
approximately when? 

THE WITNESS: It would have been either 
late in <99, like in late December, or in early 
January. I just don , t recall th& ^^ ^^ 

That meeting, it was held at my request. 
I remember discussing the issue as to what type of 
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accommodation could be provided, if any, and . 
leaving that meeting I don't remember that counsel 
had a firm answer one way or the other. it was 
like a wait and see, we will see what we can do. 
BY MS. SOBCZAK: 
Q. After the first go around where you 
didn't receive any positive responses, what 
happened next? 

A. We had the dual track in place to provide 
a detail through Appeal, and while that .as working 
it was really a matter of waiting to see what the 
other offices were saying. when those responses 
came back negative, then X pursued other options. 
Q. And what other options did you pursue? 
A- I checked with the offices of the 
District Director for Maryland. Delaware and for 
Richmond and West Virginia to see if they had 
positions available. 

Q. What happened with regard to those 
offices? 



A- The offi 



xc< 



:e of Virginia, West Virginia, 
did provide an offer for a position, which 
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Ms. Bearman ultimately accepted. 

Q- Where was the position located? 

A. The position was located in Bailey's 
Crossroads, Virginia, as a Grade 12 attorney. 

Q. And when was that position located? 

A. When? 

Q. When? 

A. The initial offer I believe, or at least 
tentative offer, was made to John Burns. I think 
it was February 7th of 2000. And from that point 
things solidified until they made a formal offer, 
and I believe that was March 7th of 2000. 

Q. What happened with regard to the 
difference in grade? 

A. That accounted for some of the delay from 
the initial February 7th to March 7th and the final 
result of that was the District offered pay 
retention . 

Q. Now, you mentioned that John Burns was 
present at the meetings. What was his role? 

A. His role was as an EEO, I believe 
Counselor. I am sure he was a Counselor or 
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investigator. It was to monltor the sltuation 
He also apparently played a pretty active role in 
assisting with the accomodation since he is the 
person that advised me in February that the 
Richmond/West Virginia District had contacted him 
in regards to the possibility of providing the 
accommodation, 

Q- Did Mr. Burns ever talk to you about the 
steps that were being taken to locate a position 

for Ms. Eearman? 

A- Well, generally the steps that were being 
taken were being initiated by me and EEO was kept 
closely informed of the results of that. 

Q- Did he ever tell you that the process was 
taking too long? 

A. No. 

0- Did Mr. Burns ever tell you that you 
weren't acting appropriately i„ looking for a 
position? 

A- Not at all. To the contrary, on more 
than one occasion in talking to Mr. Burns and 
really using him as a sounding board, one of the 
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sounding boards, he indicated that the actions I 
was taking were appropriate. 

Q. Did Mr. Burns ever tell you that you 
were imposing restrictive work conditions on 

Ms. Bearman? 
A. No. 

Q- Did you keep anyone informed of the steps 
you had taken? 

A. Well, certainly my supervisors. Also I 
was working the issue pretty closely with Labor 
Relations . 

As I mentioned earlier, Mr. Burns was in 
more than one conversation that I had in regards to 
the progress that was being made to accommodate 
Ms , Bearman, 

Q. It sounds like you were spending a lot of 
time trying to find a position. 



question. 



MR. QUINN: Objection to the form of the 






BY MS. SOBCZAK: 
Q. How much time did you spend trying to 
find a position for Ms. Bearman? 
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A. The process was very, very time 
consuming. The number of hours I don't know. I am 
sure it was more a matter of days than hours. 

Q. Did you inform Ms. Bearman of the steps 
that you were taking? 

A. I provided her a formal update in January 
as to the results of her reasonable accommodation 
efforts. I believe there was a memorandum I think 
around mid January of 2000. 

Q- Did you ever tell Ms. Bearman in person 
the steps that were being taken? 

A. As events unfolded Ms. Bearman really 
wasn't in the office very often because of her 
illness. i don't recall telling her in person what 
the results were, but it was certainly no secret. 

Q. So, from the time that you received 
Dr. Presant's December 3rd, 1999 letter until the 
time you found a position how much time elapsed? 

A. From the time that the Richmond, West 
Virginia. District made their initial overture was 
about two months, until the time the formal offer 
was made was about three months. 
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regarding the issue with Customer Service and 
Ms. Bearman owing money? 
A. Yes. 

1 received a call from a Customer Service 
employee by the name of Nancy Green and that was 
November 13th of '99. Ms. Green complained that 
she had been trying to reach Ms. Bearman, but that 
Ms. Bearman would not return her calls. 
Q. What is Customer Service? 
A. They provide an array of services to 
Headquarters office employees from assistance I 
believe with computer related services to providing 
office space, to providing meeting rooms, things of 
that nature . 

Q. What was the substance of Ms. Green's 
call? 

A. In talking to Ms. Green she said that 
Ms. Bearman had an agreement or an arrangement to 
repay money that was given to her in the form of an 
emergency salary payment and that the emergency 
salary payment had been made one week because 
Ms. Bearman' s salary, for whatever reason, the 
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check had not been sent. Then a couple of weeks 
after that emergency salary payment was made the 
late payment was made for the full amount. 

Ms. Bearman then soon thereafter went 
ahead and repaid the emergency salary payment, but 
the check failed to clear the bank. Then some 
arrangement had been made to repay that over a 
period of time, I atn not sure how long, and in the 
intervening one year only one payment had been made 
and that was for the amount of $5.0. So, Ms. Green 
was calling Ms. Bearman for the late payments. 

Q. What did you do after you received the 
phone call? 

A. I went down and met with Ms. Green to see 
what documentation she had. it wasn't much. That 
was about it in regards to my dealings with her. 

I called Ms. Green's manager to find out 
what this process was for these arrangements and 
there really wasn't much in the way of any 
documentation there. it seemed to be almost an 
ad hoc type of arrangement. 

Q. So, did you intervene in the payment 



MILLER REPORTING CO., INC. 

735 - BTH STREET, S.E 

WASHINGTON, D.C. 20003 

(202) 546-6666 



Case 1 :06-cv-00303-GK Document 31-4 Filed 05/01/2007 Page 109 of 143 

CONFIDENTIAL 



G 



C) 



e > 



i 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



379 



arrangement? 

A- Yes. i did. 

At that point there was no payment 
arrangement because whatever arrangement had been 
made was not being complied with, hence Ms. Green's 
contacts or attempted contacts with Ms. Bearman. 
The employee rules of conduct are very 
clear in saying that employees are not to have any 
delinquencies, any payment delinquencies, and any 
debt should be satisfied quickly and in this case 
that was certainly not the case. 

I met with Labor Relations to obtain some 
guidance from them and the result of that was three 
days later, November 16th, a memorandum was sent to 
Ms. Bearman stating that the payment needed to be 
made by, j think it wag early December/ z ^.^ 

around December loth, or that disciplinary action 
could be taken. 

Q. Did you discipline Ms. Bearman? 
A- No. she made the reimbursement within 
the required time period of the memorandum. 
Q. In December of 1999 did you deny 
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Ms. Beards request for advanced compensatory 
leave for religious observance? 
A. Yes. 

Q- Could you please explain the 

circumstances? 

A- There are several requirements that 
5Merallj ^^ t0 bE «' -*>« "ally this comp 

11,6 ^ 9ranted ' ^ —«= -i9-i«c.nt requirement 

is that the 1 fi aira -.^ 

leave, the requested leave, advanced 

leave, be satisfied within the next 120 days. 
There is also a requirement that the request be 
—. within xs business d ays of the anticipated 

start date. 

on the basis of that, f lrst . she had oome 
in with a request for the reli gious comp tl- . fcQ 
begin December sth and 8he made ^ ^^ ^ 
December 7th . Also on fch- ^ ^ ^ ^ ^ 

»'fi«. the anticipated time that she would be in 
«. o«ic.. it seemed very, very unlikely that she 

t »e next 1 20 days. And „ Mlly th . r . „. ^^ 
indicating that she currently had a 42 hour 
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religious c„. p time deflclfc ^ ^ ^^ ^ ^ 
she had requested leave. 

So, on the basis of those i-W— 

Lnose three reasons, 

particularly the* F-i-r-c*- 

7 the f lrst reason, the request was 

refused. 

0. Did you seek advice f rom anyon6 regardlng 

this matter? 

A - Yes. Again z wenfc through Qur LabQr 
Relations Office for guidance. 

Q- I am showing you a document located at 
page 158 of the file. 

Do you recognize that? 
A - Yes. That is the request from 

Ms. Bearman for the* ro n„- 

or the relxgxous comp time leave. 

Q- And what is the date on that? 

A - It is dated December 7th. 

Q- I would like you take a t^^i, ^ 

y caKe a lo °k at page 159 
of the file. 

What i s that? 
A - That is the memorandum that I sent to 
«s. Bearman decking her request for the lea _ 
Q- ^d you deny Ms. Bearman's request in 
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order to harass her? 

A - No. Absolutely not. 

°- Did Ms. Bearnan request to be placed on a 

detail? 

*• *«■ I believe there is some mentlon in 
a document, x forget Bhlch _ ±n ^^^^ ^ ^^ 

request, or at least where she cites a 

sue cites a request for 
* ^tail. T thlnk her phy .. lolan ^ ^ ^ ^ 

detail for Ms. Bearman. 

h °' What ' " anythi " 9 - *" y- «° in respouse 

to that request? 

*• I contacted the Appeals Office, whloh haB 

" yS ° n "'" » ithi » Headquarters, to see lf 

they ccuia accommodate her. 

0- »« you i 3 „ ore her request for a detail, 
A - "o. To the contrary, that was one of the 
-,, very first actions that x took since ^ 

seemed to provide t-h« 

^ uviae th e most potential e*~ 

potential for providing 

her immediate relief. 

Q- Did anyone tell von t- rt a 

en you to rgnore her request 
for a detail? 

A. No. 
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0- Did you charge Ma. Bearman AWOL on 
December 13th. l 4th , and 15th Qf lg99? 

*• She was charged AKOL on the l 3th and 14th 
«»- on the isth she wan cha rg ed A HOL for two hours 

Q- Why did you charge her AWOL? 

A- Because she did not co.e into the „„ .^ 
«- * nad an expectation that she , onld be com±ng 
«to the office and I didn't receive any 

information from her t-h^t- ~i, 

*er that she would not be in the 

office those three day s . 

0. Why were you ext3o<*t-i n « u 

y u expectxng her to be in the 

office? 

A - Well, her physician said that -h. 

xa cnat she would 
be in the office those days rh«^ 

ays ' There was a letter 
saying that she would be in t-h* «• 

ln the offlce beginning, i 
believe it was December 6th W hi,h 

ocn, which was also the 
week of the t-=ij — ■ 

rell910US °-P "" i«u.. Although 
tuat leave was denied, we didn't m„ u 

e aidn t place her on AWOL 

" " eek - BUt °* th6 >»«*. of the doctor's ietter 
833,1,13 "" Z ""» «— ' -• Bear mao on the , th 
« °.ob.r and ansent any infor ma tion from her to 
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the contrary, she was placed ^ ^^ 

0- Did Ms. Bearman ever explain to you why 
she did not come tQ fche Qffice ^ thoge d ^ ? 

A- I don't recall ever getting an 
explanation. 

Q- Did you ask her? 

*• No. Th e information I had from her 

office. i don't recall her exolaini 

iiej: explaining why she 

wasn' t . 

Q- Did the letter from Ms. Bear.an-* doctor 
excuse her £rom „ ork fQr ^ ^^ 

*■ Ho. It said that she would be „ orking 
«d X believe wou!d be comlng ln for six ^ g 
day. 

Q- ^d the doctor's letter state that 
"-. Bear.an wouldn't be able to call in if she 
would not be ± n to work? 
A. No. 

MR. QUINN: You know if ^ 

ow ' lf we are talking 

about a document, the witness ought to „ r „ 

uugnt to produce the 

document . 
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Is there something in the record? 
JUDGE KHARE: what letter are you 
referring to? 

MS. SOBCZAK: It is the documenfc ^ x 
showed the Complainant yesterday. 
BY MS. SOBCZAK: 
2- « you take a look at page ?3 Qf ^ 
'"-. i- this the letter from Ms Bearman . s doctQr 
you are referring to? 
A- Yes. 

I just need to f inish reading ifc 
Q- Sure. 

A- (Witness reading document.) 
Yes. 

0. Did Ms. Bearman call ±n ^ aii ^ ^^ 

you she would not h= =*- 

^a not be at work on those days? 

A. No. 

Q- Did you call her? 

*-. I tried to reach her on the !4th of 
De " mber - ' * *»'< "»» «»ctly why. but the only 

ha^t oeen la the o ffice . x dl(Jn . t fcalfc ^ 
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directly, but she did respond. 

Q- What was her response? 

A- She e-mailed me saying that the phone 
her fax l ine x guess , w rung ^^ ^^ ^ 

day and her point was thafc she ^^ ^ ^ 

contacting her at home because she was trying fcQ 
recover f rom a serious illness 

Q- I am showing y ou Agency Exhibit ^ ^^ 
was entered into evidence yesterday. 

What is this document, Mr. Fulcher? 
A - ^ is an e-mail from Ms. Bearman to rae 
dated December i 4th in the affcernoon ^^ ^ ^ 

had phoned her home severai times at t emp ting to 
-nd a f „ and please ^^ ^ ^^ ^ ^ 

home for any reason since she f inds it lnl . . 

j- -mas xc intrusive 

and not helnfni *-~ i. 

iiexptul to her recovery Tn „ = 

very. i n case yQu faave 

missed the point t am «- 

Point, i am trying to recuperate from a 

serious illness. 

JUDGE KHARE: Just a Q «~~ j 

USt a second, Mr. Fulcher. 

I can hear you all whispering and it ± . 
detracting because it makefi me unable ^ 
concentrate on what the witness is saying. 
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You can continue. 

THE WITNESS- t^ 

TNESS. If you nee<J tQ communlcate 

successfully on several previous occasions , 
anticipate your co operation wlth this ^^ 
BY MS. SOBCZAK; 

°- ^d you Put Ms . Bearman on awol ^ 

ner ? 



L. 



A. No. 

°- "« you monitor „ s . Bearman . s teiephQne 
8 " d Internst u "^ « »-, ber 23rd , a999? 

A. No. 

one thing to keep . s min(j _ ^ ^^ ^ 

designed, and that is that ^ a 

at there was no Partition 
"«•.« -in. ana „.. Bearman , e ^ ,_ ^ ^ 

Q- How far is that? 

A * Ma ^ be 10 feet, 12 feet. 

Q ■ And what i fl m, 

*»t is the signif icance of that? 

A - The signifi cance i s that *^ 

S Chat she could make 
telephone calls and it would h(a . 

would be xrapossible not to 
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- r w r her on sone occasions samewithme 

overhear me. y 

B Ut a dlrect answer fco ^ questiQ ^ ^ 

1 dld n °t monitor her telpnh. 

"«-ir telephone calls. 

o- Did you ra o„ ltor her Internet usage? 

A - »°- But , agaln> Qur computers ^^ 

situated very cIosp i-„ 

y close to our phones r . ght Qn o ^ 

desks . so if t 

°< I was ge tt ing up from my des 

computer was there «„ r - 

ere - So, I might glance afc . t 

But, again, i was! __,. 

not m on lt o ri „ g her use Qf 

Internet . 

JUDGE KHARE: Did you ev.r 
, you eVe * comment to her 

looking at? 

THE WITNESS: I don ^ 

don fc renember doing 

that.. No. 

BY MS. SOBCZAK: 

Q- Did y ou ever take 

y ac txon against 
Mb- Bearman because of tel«nh 
usage, ^Phone calls or Internet 

A. No. 
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Q- Was Ms. Bearman working part time? 

MR. QUXNN: Tirae frame directioiij ^^ 
MS. SOBCZAK: I will get thfire 
BY MS. SOBCZAK: 

Q- Was Ms . Bearman working part tl me durlng 
your supervision of her? 

*■ Again, she Kae there in£requently ^ ^ 

""^ ° f h " Ph - iCi - ■"» "as working six hour 

days . 

Q- When was that? 

*• I believe the effeotive date for that 
— . the physician's letter was, I think it „„ 

D60e " b " 3rd ' "*■ " —" — e b ee„ at that point. 
0- »±d you expect her to perform the work of 
* *»11 time employee while she was working part 
time? 

*■ NO. What i expected of her was that for 

the period of time that «h. 

that she was in the office that 

she would work according to her Job Description. 

«■ -» Ms. Bearman placed on administrative 

leave in January of 2 



000? 



A. 



Yes. 
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Q- Why? 

A- She had made contacts with the 

Commissioner's office and with the m™ ■ • 

LI1 cne Commissioner's 
complaint staff that i «/i *-u 

that led them to believe that she 

could he dan 3 erous to herself. She had „„, ^ 

^. thi. is a mat ter of life and ^ Based ^ 

that and ensuing conv*>T- ^^ 

ng conversations or meetings with the 

Commissioner's complaint staff *„* 

* staff and my management 

and Labor Relations, i t was determined that ^ 

WOUldb6inMS — - IE , sbestinterest 

lf ShS ^^ PlaCed °» administrative leave. 
Q. Was she paid during this time? 
A * Yes. 

"• »« M-. Be arman request that you ^^^ 
<=<• her regardlng the dec . sion ^ ^^^ ^ ^ 

administrative leave? 
A. Yes. 

0- When did she make that request? 
A- I believe it was made on January ^ 
»hi=h waa the dete thet she wes px.ced on 

administrative leave t- 

J-eave. i t was effective 

January 6th. 
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Q- Did you respond to her request? 
A. Yes. 

Q. When? 

A- I an* going f rom memory nQw# ^ ^ ^.^ 

Q- I am showing you a document located at 
Page 167 of the file. 

Do you recognize this document? 
A- Yes. 

Q- What is it? 

A - It is dated January 12th . It . g a 

memorandum to Ms. Bearman e *m a • • 

man explaining that she i s 

being placed on administrative leave. 

Q- And that is January 12th of whafc year? 
A. 2000. 

0- , so, why dld it take from ^^ sth> ^^ 
— ... Be arman made tbe request/ ^ ^^^ 

to respond? 

A- The memorandum is pretty seng±tive ^ 

wanted to make sure that M « 

re cnat we were acting 

a ppr 0priately , that the wording was correct _ ^ 

«• letter, the . e ,o MndM , went fco ^ ^ ^ 
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392 
Person, lt went through ^^ ^^ ^ .^ 

-ok so. e admlnlstratlve fcime tQ ^^ ^^ ^ ^ 

prepared correctlv «„>! 

rectly and met our needs as well as the 

employees . 

Q- Did you take from January 6t h to 

January 12th to send this l e ti-^ - 

1S letter m an attempt to 
harass Ms. Bearman? 

A. No. 

Q- Did you take any of these «r-n 

j' cnese actions that we 

discussed today to r^t- = i • * 

y to retaliate against Ms. Bearman 

for requesting an accommodation? ' 

MR- QUINN: Again this i s leading 
questions. 

J ° DGE KHARE: * « going to allow it . 
THE WITNESS: Absolutely „ ot . 

MS. SOBCZAK- Tha^u 

1 Thank you, Mr. Fulcher 

That is all i have. 

JUDGE KHARE: I have * „, • , 

nave a quick question 

before you start, Mr. Qu i nn . 

«r. Fulcher, what was the workload like 

'^ ^^ ° ffiCe - * -Kol. in Dec emher of 1999? 
What was going on? 
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A- Yes. 

Q- And then another three weeks later 
letters were sent out. 

Is that fair to say? 
A. From December 16th? 
Q* Yes. 
A- Yes. 
Q- Okay. 

NOW, ! think you testlf . ea ^^ Qn 

DeM,ier 15th "^ 1 "- °< loo kiag £or . detail 
M,e UP ' "" y °" » e " l°o king for . deta . 1? 

A. On December 16th? 

Q- Yes. 

A. Yes. 

Q- And it is true/ ± 

j-l-/ tnat at least 
t-o e ntiti68 wlthln the Internai Revenue ^^ 

detail, weren't they? 

*• I brieve it „ as one . T thlnfc lt ^ 

just Appeals. 

Q- And what happened to that? 

A- It continued to be *n =.„«-• 

toe an active issue well 
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into I believe January. 

Q- Why was it an active issue well into 
January? 

A- There were i ssue8 aB t „ whether ^ ^ 
"• Position avallable anfl ^^ h(>w ^ was ^^^ ^ 
be funded. 

Q- The issue was funding, wasn't it? 

A. That was I think what it- „ = 

wnac xt came down to 

eventually or ultimately. 

0- And that was Mr. Wi ll iaras decision is 
that fair to say , that he wQuidnft f ^ d ^ ? 

A- Yes. 

0- Di d you di8cuss this w±th ^ Biiii ^ 
the issue of funding? 

A - No. x to , t remember disousslng that 
•ith him. That wouldn , t be my oaii 

0- °° Xou k „ow one vay „ the Qther whether 
•»y co nsideration was given ^ the budseta ^ 

concerns of Mr wm^ 

«r. WHHams- own office or was it the 

Department of Treasury as . whole? 

a - I don't know one way or the other 

T ypica lly bud3stlng ls done within ^ offio£ ^ 
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A - That is correct. 

0- But the understanding with Ms. Green 

according to your testimony, was th^ >, 

y t was that it wouldn't 
be due until January. 

A - Well, i think the understand . ng w±th 

Ms. Green was that it wasn't- „ rt • 

WaSn t goin 9 to be necessary 
for her to call me to get Ms Bm *. 

yec ms. Bearman to meet the 

obligations of the agreement. 

*■ But the obligations of the agreeraenfcf ^ 
y- testified earlier, dlda . t have tQ be _ 
January. 

A - That was apparent] v *-k~ 

ff x-ently the understanding 

th " MS ' Bearman had »"h Ms. Green . HQWever 

payment arrangement had not b—n 

not been complied with. 

Q- Why would it have been »„ • 

e oeen an issue on 

November 13 th *-*,=,*- i. 

that she hadn , t complied w . th ^ 

agreement that diHn/f 

d ldn t require any compliance ua 

January? 

A - Well, why W a S Ms. Green att^m* ■ 

«*een attempting to 

-fat „.. B earman and she wasn , t ^ 

calls? 
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Q- Well, would you agree with me, 

Mr. Fulcher, that three days later aft ' 

ys later after you first 
got involved in t-h-:„ 

thx. matter that payment agreement 
that the money didn't have fco be ^ ^ ^ 

January was unraveled and she h«rt t 

she had to pay the money 
back immediately? 

A - No. ! would say . t was ^^^ 

unraveled. That h ~ u 

That ls ho „ x got involved w . th u 

begin with. 

0- I thought you sald when you got ^ 
« « in th e flr . t pl _ the ^^^^^ was 

— have 

4 ' Y ° U S3id that - "»« I said is that t 
— r saw any documentatlon to the ^^^ 

Payment had to be made in January 

"■" m "' S °' W «-»'t believe i t , 

THE WITNESS: ■ lt wasn't . 
K - . . WaSn fc a matter of not 

bel leving it , whafc 

en said was that the 

understandino she h^-o 

■■■"a s «e had with Mo d ^ 

. 1Cn Ms - fi earman was not 

119 °° mPlied With ' — ^e was trylng to 
-t-.t „.. Bea rman and 8he „ asn . t returning ^ 

«•»-■ — ise , „.. 0r8M wouidu. have oaUed 
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me . 



f 



BY MR. QUINN: 
°- * wil! let the record speafc fQr ±tseif 
her. but my recollection of your t6Bti 
»as that you told me -- 

^DGE KHARE: Mr. Qulnn , . f you are 

to re-testify. 

MR. QOIHN: That is flne . 

JUDGE KHAEE = * have a question 
backtracking to the accomodation. 

Who had the final 

ne flnal sa y so on what 

accommodation the Agency w a « „ • 

3ency was going to offer 

Ms. Bearman. 

I -an, once you found one aid it have to 
set approved up the chain? 

THE „ ITNESS: My understanding/ and ^^ 

!' "" aPP " ently " e '«- «. ~- that the ietter 

from Dr. Presant on December 3 h 

cemoer 3rd recommended a 

reasonable accomodation and the IR S . the 
inpression I had was that that was ^ 
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Call received (torn Nancy Green explaining that Teni owes approximately $t,300 in 
backpay tor emergency salary payment Nancy said that Teni had not been returning 
her calls. I reviewed recofds at Customer Service and determined that emergency 
salary had been received by Teni along with regular salary the following pay period 
creating a balance due. Teni sent a check that pay period which bounced due to 
insufficient ftmds. 

Certified letter sent to Teni advising her of debt and that it must be repaid. 

Received can from Nancy Green saving that Teni called her complaining that she had 
agreed to pay the debt next January when she filed her tax return. Hold Nancy not to 
negoS&ted issue but to refer Teni to me or to NancyOs manager. 

i2/9-_Met with Stuart Fields in LR and Madeline Mendola. Discussed Terrifls request 
for re%wus comp. Time. Called Teni an 10:45 and explained that ft was not fikelv her 
request would be approved and that ft would be charged as LWOF*. Tem said I could 
fax Iter the fetter once decision was made later this morning. 

t2rt6- Meeting held to discuss TerriDs Reasonable Accommodation. Attending: 

John R. Bums EOM 
Kathy Glover (King) EOM 
Julie Berry GtS 




Futeher 
Mpefine Mendola LR 
JoanMdver-LR 
Annie Brown - Appeals 

JS1 il^^?^} herabout her doctorfls letter and that it set approximate 

££S SSf il°?V^Sl ISH^ -** *• nee ^ edfo ^"de3Dminutes1brher 
hfljDhtone. She said she drfnotrnkik that was necessary. I tokt her I would confirm 

SS^ ^^^ rfsteh ^ a nyquesfionsre:thetinieaiKJatteiKl^ 

^^J^J^^T'^ Shesafctnoand 

thatshe would comply. I explained that she had been charged with AWOL for the 

P ™** °' 3 <feys during the preceding week -she said that she understood that Terri 
said she planned on putting in for leave under the Em ployee Leave Act, laskedifshe 
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( - J^^J "™ and sne «*» yes and would not need any assistance. I explained to * 
r Tern that while she was in the office she would be expected to do her woSkin 

* ^cwdance with her performance standards. She said that her doctoifls excuse 

aWowed her flexibility in that regard, I replied that it only covered her absences She 
said she would have doctorlfe note asap explaining her work BmitatkHis in greater detail. 

JS<^i r ? "* a mS^ C ° Unsel ' M lnte "iational and Examination requesting 
^sonableAccwnmodation. I sent <MnaB version to Paula Fyne, John FLBums and 

Julte Barry for comment prior to sending H. 

l^lfZ ^ "^ chafr trom Tem " ^"esting 480 houre of LWQP beginning 12/28 
^eterf^r^dotfwexpfai^ / 

Maderme Mendola in LR. She said that leave request can be appfovedbvme Teniis 

^ante. ExpWdsame to Teni -she agreed wmitlielurichprevisfcms but said that 
^USSS&H' meet ^ ^Perfomwnceslandardsaccord^tohwEKJ 

( "-. f^ R *^^^ a ^^fo^tohertoday . However, aflertod^onto^ntil 
( ) , I retumon 1/3. Tem said she will need time to review dcetmii^ ai^^X^. 

^^^^^ tod ^^ dd ^ aOTh ^ afiw - SK22TS 

tafctoOa\teWIIBan»andletuskncwhismougm^ 
W^^i^^^"^ 1 12/23 ^ny home v» telephone, texplaihed 

ffi^SSSSta. »»^tedhimonourtettertoEP/EOetalandhesaid 

^Counsel nothing mem reasonable accommodation request. Memos were 

K?^^ 88 !?^^*^ 1 " 6 ^ Rob Fmpatn^arSTm^ with EEO 
Counsetor Edward Coleman and briefed him on actions the Service has taken to 

Get opinion from LR/GLS as to whether IRS shouldmodify TeniOs job standards; 

. 1. ^^tomGlSwfe^itm^ 
' issue of disability retirement; 
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C^^^ttaT^^^^^^^COR. Ilmd.«dI,romG«l 

the meeting ma fl,^ ^^ jjl"*-. ' <*«*«<« «W racemail pd„ togomto 
advised 0«U of this and Seve^^^S"* *» wouM be ««** » <* 1 1 «H I 
fofflwdiaMy and advise toSSS^^i^S" ""^ft-IdwuldcallTem 

^<^ioT«ro* s ^ to ^ , ££^ 

2^"^Z^-tCiS "Sir— *-— * — 

short! eome down on the side S "JS-^!!"^ * "**«<« that tteKS 
tfaewsBewi&Temlfc rf,™,.™ „„„_ ™: * "V 00 ™* «■- ftesant who would in turn dh». 



remarks 



a ° 0Dn >»^<»iss»eand^fc e l^ 

"^-^oonadentiooof^eS^^tf; f^*'**' 1 ""-***-**-*,' 
^t ) nth e de M d 1 o^tedeCS^^T m0,,,0,, • Wcta *«i«ly«g™dtta 
Stevedfaou^^ mee ^^^^«^^t^«oI«d BnringTmeeL 

-*■** IN. discussed ^^e^^^^^T e)hada * fi «» d ««» 
•oxwniwlaaon program. OntheL^T^^ ^^ to< ^ tere »»>He 



June and I went and briefed Dave on whaWoo^" ^ ** *"* so<>,, *"**r«d 

tssue WW. other ^doZ^D,yeZS tt T m ^t ,D^ iT , * m * h * n «•**! *<= 
ufcroWion about that decision maimaX^ f '^* w "*^to|W.ddilioiial 
T^bephcedo,.^. I^ffiS:^^*----*.** 

physician and explain what had hanoaS^tX^i "J* m tam •"*' ** *> TeniOs 
Aletteew^to^p^SS^^?*^ 
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ator one (once Tern said she was experiencing financial problems) that die could work. 

Following the meeting with Dave, I went to LR and spoke to Madeline Mendola regarding the 
Admin Leave issue as to how to work it Madeline said that die decision can be made at my 
level and that a memo to Teni explain Iteturaedto 

my office and called Tern advising her she would be on admin leave until further not ice. Tern 
was agreeable and asked whether she would be paid while she was on admin leave -I replied in 
the affirmative, I met with Sue and Rob and briefed them on the days events. Sue was 
concerned that we should make stfre that the issues be wori^ at the appropriated 
appropriate people. We did not disagree. 

Paula called and said that Dave Mader was going tojeview the case and asked if I could match 
her file with mine and add ai^ relevant documents* I did so and added a transmittal addressed to 
her and Dave Williams. 

1/7 - 1 drafted the admin leave memo and sort it to Jule, Madeline, Kathy King for comment I 
ecOd Paula, Sue and Rob, Sue told me that Robin wouM be assisting pre in wo^ 
that ^ did not want anyt^^ 

John Bums called and said that he had spoken to Jonnic Brown and that she was still interested 
injhe detail for Teni and wotild meet with her Director Dan Black. 

1/10 - Worked on wording of Ltr to Teni with Julie, Sue and Robin. 

[-1/11 -Robin and I met with JoanMcIver in LR- Madeline and Stuart Fields not available. 
Discussed draft ltr, andit was r^ewed by Joan vAo said it looked fine. I asked Joan about the 
Letter of Reprimand for late payment of emergency salary increase, die smd she would suppoifc 
concept. I asked her about progressive discipline, die will check and make sroe that a tetter 
rather than other disciplinary action is warranted and call me back today. 

I sent copy ofltr, to Julie for comment I called Debbie Holland X36393 to make sure that 
TeiriQs payment cleared the bank (the last check bounced), I also asked about the tax 
consequent f^ Debbie said that a W-2 should have been 

sent to Terri to report the payment as income and that she (Debbie) will check that out also. 
1/12 -Heard back from Debbie Holland, TerriDs payment cleared and she was issued a W*2 for 
1 998 for the emergency salary payment 

Completed letter to Terri after clearing thru LR (Joan Mclver) and GLS. Sent it certified and 
regular mail to Terri. 

Received call (voice mail) from Exec. Asst Steve Lisante at A/C International. Steve said they 
do not have any Atty. positions. I caBed him back and I7M to call me. I want to get info. In 
writing along wifli # of positions they are authorized and wheth^ they anticipate any vacancies 
or staffing increases. 



t 



Met with Joan Mclver re: draft Ltr. Of reprimand. Joan will research and make sure that we are 
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( ? on sohd footing fbrthettr. I told iKrofresuhsoftelephoDecaM with D.Holland. 
Sent e-mail to King and Bums re: info, fiom A/C International. 

1/13 - 

Reeved voic^la^ 

noneejq^tedui foreseeable future. RecWcaU from Teni, she said thai she did not receive 

W^^^^T^^™**^^ IalsotoMherthatffldhearfshe 
^T^^^ C ° t ^f t0hcrmmpe ^ TemsaidihatsheisappSSr^ 
IZa^^^^ 

withm^agency. »i»^Oo^ < y i ^ hy . JfS^y** 



( 

c 



research 
1/15 



M^nggdouMeifnecessary. He said he discussed with Julie and thatg| WmUMm 



1/18- " "'■ 



RccDd -px. from Terri saying that she is aware that Counsel has 3 ooshionsonen ^kwd^ 
- a ^ coiHimiiucated to Terri the piecediiK week to 
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( foice mail from Tern - transcript follows: 

HiBanytiiisisTerrL It is ten before five on Friday afternoon and I just now received your 
message. I wonOt be returning Monday, Number one I have the flu but number two my doctor 
made it clear that my condition is not going to improve any until some kind of action is taken on 
my request for Reasonable Accommodation no w I have requested an interim accommodation of 
a 120 day detail. So far nothing from what I can see, nothing has happened, Itfls the 30 day 
counseling period has run out and before I return to work I would like to know what, if anything 
has been done on the accommodation and I think I have made it clear that I cannot return to the 
position in the Office of Public Liaison. This is just not going to work. So 1 would appreciate it 
if you would please inform me as to what tix? plans are as far as reassigning me and I would like 
to know diat as soon as possibk on Monday and if you could teU nK;, Please call me at home 
and then follow it up with a letter. 1 would reaUyappredate some infonnation and sonKsclosu^ 
oft this because I have other options opoi to me but returning to that position is not going to be 
one of them, Thanks 

2/1 -Met with Julie, Paula, Robin and Stuart to discuss drafted letter. Made revisions to 
e very ooeOs satisfaction. Deleted reference to Appeals detail. Paula indicated that Dave 
Williams did not want to pay f or detail and we should check with Appeals to see if they aie 
willing to pay, Tliis tWfy be feasible since we are getting ready to detail a p^son from Appeals 
to my office, I will call Annie Brown asap. 

J 2/2 -Made revisions to letter -witttry and get it out tomorrow. Called Terri, told her ltr. Should * 
be mailed to her tomorrow and that it addresses Reasonable Accommodation and reconfirms that 
Admm.LeaVewas terminated last Friday ♦ She said that she did not think that was adequate 
' notice, I pointed out to her that the decision is final, 

Faxed copy of letter to Julie, Sent Voice mail to Julie and Stuart Fields. 

Tried calling Terri back -no answer -phone only rang. Will try again later. 
Ditto above, 

2/3- Sent ltr. Certified and regular mail to Terri outlining actions taken to achieve RA, Call 
made to Annie Brown to see if they voll absorb cost ofTeniDsdetml as we are picking up costs 
associated with an Appeals employee. L/M/T/C 

Later - Spoke to Annie, she said that die (foes not expect that Appeals will be able to pickup 
funding for detail due to costs. She will chock with Dan Black and get back to me shortly, 

2/4 - Worked on letter to Terri explaining that she will need medical clearance soon after return 

to work* Stuartflfl |j| art supportive 

messages about her condition. Overriding concern is for her welfare and employees. Julie sent 

her draft ltr Around for review. Focus of ftr. Is to seek clarification On TerriOs condition based 

cm mixed messages from TerriOs physician, 

Paula said Dave W. reviewed ltr and agreed with it 

i 

2/8 - Received acknow. Fax from Terri that she recfld ltr that I sent her. Ltr. Thanks me for the 

oooon 
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( information I provided and said she will be into work on Monday . Ltr dated 2/8 in error - 1 
received Itr* 2/8 and Terri writes that she will be in office on Monday - she was planning on 
coming2/7. RecOd e-mail from Annie -Appeals cannot fund detail - it is no w a closed issue. 

Iwasoutctt2/7-VMSfi0Tem*Dsc^ VMS fiom Teni on 2/8 

-will not be in, not feeling well. 

RecOd call fiom John Bums, He iccfld call fiom Va.-WV DistrictOs Sue WiUiams 804-916-8700 
re: request forRA* She is seeking additional time to respond John told her she needs to clear 
that with me, I will call her on 2/9, 

2/9 -VMS fiom Tori -Oback is ix>thering nK J wonflt be in, niaybe in this afteniooa T/Cto 
Sue Williams -UM/T/C me. RecOd call fiom Sue Williams - she requested until 2/22toiespond 
to memo. I agreed. 

2/14 -2/15-1 was out of office on leave, Teni came in on Monday and Tuesday. 

2/16> Spoke to Julie, she said Richmond District said they may have a GS- 12 atty position 
avail^e^^aik^G^^ Sheisdteriiiigoutpay 

retention possibilities now. I conveyed info. To Paula, John Bums and Stu*rt. Jt$fe is going to 



( 




> wants i 

tpmtiA^^i^^k^tihijkijqr. I will review that Terri called saying she will not be in 
today (initially this a.tn she called on my voice mail saying she would be in at 12:30. Both 
messages were on voice mail, 

2/18 - RecOd voice mail fiom Va/WV ADD Wm. Robertson, he said they will pay salary 
diffisrenceifitisoJcwithGLSandNO. I Relayed message to JuHe. Redid memo fiom Exam - 
they have no 90S atty positions. 

3/1 - Ltr.diafled to Teni authorizing RA. I am holding it pending response fiom Md-Del re: RA 
request Phoned Md-Del staff asst Kim Sasajima410-9«-30«4asldngfor«spdnsetoinenio. I 
e-mailed Marie Medeck the AD but ste is ontfw Kim said she will cheek 

and call me back asap. I phoned WiUiam Roberts^ the AD in VA-VW District asking for 
something in writing that they will offer Teni thejob with pay retention. He asked me to call his 
chief Personnel, Cindy Powell to resolve the authorization for die pay retention. He said the pay 
retention is oJc but he thought GLS would want to provide some background on it to Cindy. 

3/6 - RecOd tax fiom Richmond Va. Saying they will offer position to Terri along with pay 
protection. I called EEO (John Burns), Stuart Fields and Julie Barry and updated them on the 
offer. I put fee finishing touches on the ofler letter for Terri and will present it to her on 3/7 in 
the company of EEO and Stuart.. 

3/7- Terri not in -I called her and left a message to call me. O0OO12 
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Sent Tem « wnal a^t, SF-71 , fer massed S^L S^T 

arte. ir^fcfci^^^^^-^J^i^SSw-, 
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DECEMBER 21 ,1999 



MEMORANDUM FOR DISTRIBUTION 

FROM: CHIEF, BUSINESS UASION CLSB 

SUBJECT: Attomey-AdvtsorDGS-905 Series positions 

General Legal Service and Human Resources advised us 10 send this request 
lor reasonable accommodation of an employee that has requested reassignment 
to the Office df Chief Counsel. Please advise whether you have any vacancy to 
accommodate an individual witfr a disability. 

Vfewc<ildappfeciateycHjriespo^sebyDe<«mbeT30, 1999. General Legal 
Services also advised that the Internal Revenue SetvJce must accommodate this 
individual and therefore we are sending this *eo^jest to alt parts eftl^Se«tce 
(wfttiin the commuting area) that we are aware of as having GS-3Q5eeries 

positions. 

If you need further background concerning this matter, please contact Julie Barry 
in General Legal Services at 283-7912, John Burns in Human Resources at 622- 
8367 orca* me directly at 622-6051. 

Distribution: 

Associate Chief Counsel (F&M) CC:F&M 
Assistant Commissioner (Examination) 
Assistant Cftrnrnjssioner (International) 
National Director of Appeals 
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February 3, 2000 



Ms. Theresa E. Bearman 
2911 South Dtnwiddte Street 
Apartment C-2 
Arlington, Virginia 22206 

DearTeni: 



f^SSS^S^ l 2* fe to COr,nrm in ^^avoicemaitmessagelleftatvour 

Dav deoendicwi nrv»™!; «^^^ ™!t * ^ ve * annua * tea*©, or leave without 
k» uc^»kh i iaKes imo consideration the concerns raised in vour Jantvmr on vtmn 

sZSSESEFt tH2f JanUa,y Ml 200 ° ^^ ' ■" P™*** you an update of the 

I also asked the District Directors for Vtainia- Wfest Wa «* .w . .--^ „ 
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determine if they can assist you within our commuting area. I expect to hear back from 
them by mid-February. 

We have been in contact with the Office of the Chief Counsel in an effort to reasonably 
accommodate you. However, that office is not part ofthe Service and the Service has 
no author^ to offer you a position outside the agency. Nevertheless, we shared your 
lesumewith that office and informed them of your interest 1 understand you have 
applied for vacant positions in the Office of the Chief Counsel and encourage you to 
continue to apply for aH positions for which you qualify and are interested., 

Teni, I hope this addresses your imrnediate concerns regaroTng your leas© status and 
the S^rv^iefe continuing efforts to obtato 

your medical condition. If you wish to discuss the contents oflhis letter, or have any 
questions, ptease give me a call on (202) 622-605* . 

Sincerely, 



Barry P. Fulcher 
Chief, Business Liaison 

cc: Joan A. Mctver > 

John Bums 
Steve Whtttock 



000027 
OOOOOIB 



J^RH I JO, 







3-GK Document 31-4 Filed 05/01/2007 Page 139 of 143 



Barbara Jenkins ^^ 
-Ji^tgoc, anan Business Affairs 



to *Ppo*mwnt mod 



f* tob* usoa fa- 



SttVoypofpossst 




> 



Oiief of Staff 



u *«o»rfa*fai^ 



fsiwii»~ 



?WS:CT£ ST* *5£?*" S5 *£ 




T5 

l 
I 



rFoeiftvi 



v"^ 31 ^ 18 Grade Evasion 






The 



™ U.S. Office of Pwsonnel 




sss°ysF*^™w^ 



NBU 
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Smail Business Affairs 
Program Analyst 343/14 



A. Maior Duties 



As a program analyst in the Small Business Affair* r>ffi~ «, - 
responsible and confidential aeivfceam^fe2f!^!L?? tncumbent is involved in 
projects are related to poT^ and^e^SS^^ by * e arectw - These 
Revenue Servic* and S^eS^io^finolS 65 * ^ h *» ,nte ™' 
organizational lines with other Federal^SJSr ? a**"** across IRS 
community, and other ouSde group? ^^^ m&nbers ° f «* ^all business 

di«». _.. Compliance 

Hlans, coordinates, and directs «?h *w «# ^^ ^ , 

' Analyzes/reviews current Se^^t '' 

improve wort mLSESZHZ^'E"*'*- and processes «° 

governments and membe? SffJS 8 ?? 8 . and slate ** local 

tax administrator f ^ Sma " bu8 «« community concerning 

Identifies and informs th& rur***^ ^ 
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B. 
1. 



Provides guidance and advice tn irc ~ 

business issues and need! """PorTents regarding ana, 

Business Masted «*»>»M«*-d acfions in the Serviced 

^nd ^ puwfc OT ^^ g^^C««^ ^ 3^ 

may rnvolve the resolution o ^^J™ ™ 1 ara8L Aswnents 
Commissioner or to the rlRs! ISSUesof concem •» "* Director. 

Eadars 
^Qaa^aa^aauBMiyjhsJob 



,c. 



An exceptional ability to meet anH rt a =i t 

extending viewpoints a SafaSTTf* wHha *■** of 
fBctive communications SfiSSSSi-*^ to *"*•> and maintain 
levels of the organization i ™ sS?S^ relallonshi Pa with individuals at an 
other Government agencte T'JrS^ , n 2? 6men ' officials <" NatronarOflfcT 
other member* of (hSSSSS? * *• Sma " business •«**S5?rt- 

JJJ-J-J, underling , and te aWty „ ^ ^ ^^ _ 
oXS i !^ mUnfcate •**■»■ ?»«*« Pe.uasiveiv. both 
to prevent recurrent or errorT P ™ P * a " d dedsiv ^ "* <akeS ures 

'ijSSS Unde,S,andin9 ° f *• ««** Cities with externa, 
■O-r.1 Knowledge of ConpUin<=e ^^ 
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("*£££? knOWled9e ° E «-^«»- aetivii. po llcies . ^ 

S d ™^ eC8VSly «»"»*»*» as.^oyec.ive, within awxopnafe 
2- Supervisory gonjrgjs 

wide latitude to^SffiS^r^^''^^ b !^ 

incumbent is delegated total resno»Mfe£ ZJl^^ M ne ° ess »y- H» 
analya pn^ram^su^J^^^ ^ independently evaluate and 

oonsultedonly to secure eSnSn^a^.^?" 6 - ^s^^vfeorb 
Results of ^y K x^S^^^f pe ^ CMb °^^>i^>ea. 
situations: The wo* S SS XfsTJ**^ ff" 968 h *• ™*«y of 
corifomumee with pofcyT^ m terms of accomplishment of objectives and 

■3- Guidelines 

resourcefulness, thoroughness hShmST? 'P^"* 1 Native, 

incumbert uses intfdSS^^! J""* *»*«»"■***. The 
existing policy and guidelines Otaftf ^If*^ to interpret and revise 
guidelines and is r^^*^^^™^ must dev elop new 
responsibility ec ° 9nEed as an ex Pert in the specialized area of 



4 * Compteyjft 



relationships and Involves SSS5E^L5HT , '. opMII,w "" " 
Special projects and studieVuSten^^T 8 ° fa , 9enC> ' maI »9<sment 
mterrelated and conflicting issue^Tnd ?nnow^ qUre novel anal * sis <* 
methodology, and implem'eS Tte inSn.1S roaCheS h ^"e^". 
evaluate the effectiveness of^ D | B x D ^r-* rten ™ nestt,ea * eria «o 
area. Incumbent identifies MSSS^Sa^JSTV **" assi 9 ned 

5 - Scooe anri Fffi^ 

^^^^P--des'a ut ho r i«a,ive i n fo n,aUonandana^ thatfomia <,_„ 

Osa as se l ective placement factor. .""0051 
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basis for deasronsaffectrng major current and longwange policies and 

K££? f ** *?**** and Operations *•" «K£J2 externa, 
stakeholders. Recommendations made will often result in substanttaiS^i 



Personal Cnnfcy^ 



2ES*2 ^ execubve and managers af all levels within the Service and 
the small bus.ness community as well as other rhemberlof the ^vate^r 



Purpose of Cnntart* 



Contacts are to convey the Director's views and conclusions- participate in 
plannmg sevens, discuss problems of mutual concern^V^eceS™ 
persuade otters to accent a different course of action and, i nSs^t'o 
^t^comprom^es among stakehoWers with competing ob^SK 



resources. 

8- Physical D^manric 



There are no unusual requirements. However, frequent travel to various few 
offices and sem^rs sponsored by professional groups S««Sh^tof 

mSS? ^ stamJna and *• ^**ffi+ 21 

9- Work gnvimnmtf nt 

^SlrS ribnned priman,y in an office settin9 ' frequent, y under « me 



■ / ... 
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